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EXECUTIVE SUMMARY

Ukraine is perceived as a highly corrupt country where political, large-scale and small (petty)
corruption has become an integral element of social interaction. Corruption causes losses to both the
state and its population due to inefficient use of budget funds and low level of government services, as
well as creating uncertainty in the environment where economic agents and households function. Yet,
judgments about this phenomenon made by the unbiased researcher may encounter problems, because
international ratings measure corruption perceptions, while economic assessments tend to focus on
losses caused by corruption. So far, there has been little effort to calculate economic benefits achieved
by Ukraine's anticorruption reforms.

Fighting corruption in 2014-2018 was established as a key priority of Ukraine’s government policy.
The measures implemented over this period enabled Ukraine to move from being 144 in 2013 to 130 in
the TI Corruption Perceptions Index.

Two main driving forces to lower corruption levels have been established:

1) Narrowing corruption opportunities through reforms in different sectors
2) Creation of efficient corruption fighting institutions

In this report, the IER has primarily focused its attention on the first line of changes, which are brought
about by reforms aimed at enhancing transparency and openness in the work of the government and
increasing the efficiency of public administration. For the purpose of the analysis a limited number of
measures were chosen in the sectors where corruption was traditionally considered as Ukraine's calling
card.

For many years, the natural gas market remained one of the most corrupt sectors of Ukraine’s
economy. It is from this sector that oligarchs extracted rents. From 2014, the government started gas
sector reforms, which narrowed opportunities for corruption and reduced government losses. This
included the following:

- Quality changes were introduced into PJSC Naftogaz Ukrainy's (Naftogaz) governance system
and its functioning principles.

- The investment and legal framework required for the functioning of a fully-fledged gas market
based on free pricing was established. In addition, the natural gas price for households was
increased. This reduced rent-seeking opportunities in the sector due to price differences.

- Import sources were diversified and Ukraine stopped making direct purchases of Russian gas.

On the whole, the implemented measures made it possible to liquidate the government losses in the
amount approximately 3 BN USD per annum, and for the first time over the recent years PJSC
Naftogaz Ukrainy (Naftogaz) has become profit making. Yet, the gas sector reform process has not
been completed yet, and going forward the new rules will be tested for their anticorruption resilience.

So called «tax holes» have traditionally been one of the problems with Ukraine’s tax system.
According to assessment performed by Ukraine's Ministry for Revenues and Duties in 2014, the scope
of so-called tax holes in 2013 amounted to more than UAH 300 BL, which resulted in a UAH 50 BN
loss of revenues to the State Budget'. On the whole, based on the government estimates, the aggregated
amount of tax holes over 2010-2013 reached UAH 600 BN. In 2014, Ukraine's government announced
closing tax holes as one of its priorities. Tax holes mostly involve practices where fictitious enterprises

' "MinnoxomiB icTano 3 "mogaTkoBUX  AM" 2,6 MiJbsipla  TPUBEHB'. 1 YEepBHS 2014 p-

https://www.epravda.com.ua/news/2014/06/1/460931/.




provide schematic VAT credit to other entities. In 2014, closing tax holes was uneven, whereas from
2015 to 2017 government implemented a series of systemic steps aimed to root out such corrupt
schemes, including:

- Introduction of electronic administration of VAT starting from 2016

- Introduction of automatic VAT refund starting from April 2017

- Introduction the special risk assessment criteria monitoring system (RACMS) starting in April
2017 in test mode, with the fully featured system operational from July. Yet, system operations
were suspended starting January 2018 in order to improve the invoice blocking criteria

From 2014 to 2017, several measures were implemented to close down conversion platforms (money
laundering systems), which in previous years escalated to «state capture» schemes used by government
bureaucrats. The IER calculates that tax revenues resulting from liquidation of conversion
platforms and fighting schematic tax credits amounted to approximately USD 3 BN. However,
Ukraine still has much to do to increase its efficiency in administrating taxes and reforming its SFS as a
whole.

Public procurement has traditionally been one of the main areas of corruption at all levels of the
state. As a result, the government has always incurred significant financial losses. According to
the data of the State Security Service of Ukraine, annual losses from corrupt schemes implemented in
the area of public procurement reached 10-15% (UAH 35-52.5 BN) of State Budget expenditures?.
That is why in 2014 public procurement system reform became a priority area in Ukraine’s economic
policy. In 2014, under the framework of budget, consolidation measures with the support of the IMF
and EU, the law On Public Procurement Practices was passed, and in 2015 the government launched a
pilot project on the introduction of an electronic system of public procurement - ProZorro®. In
December 2015, parliament approved the government draft law On Public Procurement, provisions of
which mostly comply with Directives 2014/24/EU and 2014/25/EU. All central executive authorities
and natural government monopolies switched to using ProZorro in their procurement process starting
from April 1 2016, while other government enterprises (including local budgets) followed suit from
August 1 2016. Introduction of the ProZorro system has contributed to lowering corruption in the
procurement system and saving of funds as a result of the switch to close to market prices.
According to MEDT methodology, the switch to a new procurement procedure has already resulted in
about UAH 40 BN of savings, while estimates in price savings may amount to additional UAH 10-24
BN. The reform of the public procurement system is still a work in progress. For example, additional
improvements are needed to the rules and procedures, which regulate responsibilities of the parties as
well as the appeals procedure against the decisions passed and dispute resolution in the procurement
process.

Until recently access to most of state registers and other data collected and stored by state entities
was monopolized by bureacrats. Receiving many different types of information (including from the
registers) required filing requests to state agencies. Data in most of the registers were closed to the
public. This facilitated shadow schemes for such data usage as well as creating an environment
conducive for corruption at different levels of public administration. The lack of transparency also
prevented likely abuse on the part of officials from being detected. That is why the 2014-2017
Anticorruption Strategy established access to information needed by the public as a priority area in
corruption prevention activities. The access related matters have been regulated by legislation. The
open data portal was created and access was provided to a vast number of state registers. Yet, to

2 Jlus. 3axon "IIpo 3acanm mepykaBHOI aHTHKOPYIIIIMHOI MOMITHKH B YKpaini (AHTHKOpyIIIiiiHa cTpareris) Ha 2014-2017
poxu", Ne1699-18 Bix 8 mumns 2015 p., http://zakon2.rada.gov.ua/laws/show/1699-18.
3 Be6-caitr [Iposoppo: http://prozorro.org/.




protect such achievements and ensure further advance in provision of open information, the pace
of reform must be maintained.

Deregulation has become one of the government policy areas, which aims to reduce the
corruption opportunities for bureaucrats. The intent of deregulation is to create a favorable business
climate by removing excessive administrative burdens on business and reducing excessive control over
entrepreneurial activities through simplification in the respective regulatory procedures. In the four
years that followed the Revolution of Dignity and the change of political regime, Ukraine has moved
up 38 positions in the World Bank’s Doing Business - from 112 in 2014 to 76 in 2018. This was made
possible, specifically, as a result of reducing the number of mandatory licenses and permits, especially
in the construction industry and due to simplified tax administration. At the end of 2017, the
government introduced simplified registration of drugs already registered by the competent authorities
of the USA, Switzerland, Japan, Australia and Canada, as well as drugs registered in accordance with
EU procedures. At the same time, however, deregulation procedures should be invigorated. According
to information provided by the State Regulator Service of Ukraine (SRSU)* on the implementation
status of Ukrainian the Government Action Plan on deregulation, of 112 Action Plan items only 48
had been implemented, while nine more were in the process of being implemented. The remainder,
about half of the items planned, had not been implemented.

According to the National Anticorruption Bureau of Ukraine (NABU) and Transparency
International Ukraine, state-owned enterprises are the most corrupt institutions in Ukraine. It
should pointed out that in Ukraine the number of state-owned enterprises is much higher (3,392),
compared to Eastern European countries, while their operational efficiency is extremely poor. In the
first nine months of 2017 only 1,611 companies were still in operation, with 1,056 being profit making.
The remaining enterprises were loss making, leading government to begin reforming governance of
state-owned enterprises (SOEs). The reforms aim to prevent political interference in the
operations of SOEs, liquidate the respective corruption schemes, separate the function of
regulator and owner and implement internationally acceptable corporate governance standards.
Privatization of the SOEs is an important element to the reform. It should be underscored that small-
scale privatization will be carried out with the help of ProZorro sales system, which has already proved
its effectiveness.

Improvement of the supervision of Ukraine’s banking system is another line of actions aimed at
narrowing the opportunities for corrupt practices. A considerable number of banks have either
failed to comply with respective regulatory requirements or functioned as components in shady
financial schemes. In this context, approval has been given for requiring disclosure of information on
the ownership structure of banks. Banking sector restructuring was carried out (not without
problems, however), as well as other measures undertaken to reduce the corruption risks in the
banking sector.

With regard to corrupt actions detection and punishment of ‘corrupt officials,” a system of
special anticorruption agencies is today nearing completion. Ukraine has established the National
Anticorruption Bureau of Ukraine (NABU), the National Agency on Corruption Prevention (NACP)
and the Specialized Anticorruption Prosecutor’s Office (SAPO). On March 01, 2018, the draft law on
establishing an Anticorruption Court was passed in the first reading. The bill was adopted in full in
June 2018.

4 Cran BukonanHs [lTaHy 3axOfiB MIOAO JAEPETYJAIii TOCHOZAPCHKOI MisSTIBHOCTI, 3aTBEPKEHOrO PO3IOPSKEHHIM
Kabinery MimictpiB VYkpainm Bix 23 cepmas 2016 p. Ne 615-p.rva 20 TpaBHsx 2018  poky,
http://www.drs.gov.ua/deregulation/plan-deregulyatsiyi-2016-2017-rr/.




We estimate that aggregate economic gain from anticorruption measures amounts to nearly 6% of
GDP, or approximately USD 6 BN. Even with the above-mentioned positive achievements, the fight
against corruption has only just started. To date, Ukraine has had to adequately respond to a double
challenge - to prevent the roll-back of the reforms that have brought about these achievements and to
further strengthen the process of fighting corruption.
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INTRODUCTION. WHAT WE ARE WRITING AND HOW

The world perceives Ukraine not merely as highly corrupt country but as a country where political,
large-scale and small (petty) corruption have become a natural component of social relationships. At
the same time, a consensus has emerged that it will be impossible for Ukraine to be successful without
eradicating widespread corruption.

Corruption and fighting corruption is a complex and multi-dimensional process. Hence, assessments as
to corruption scale and willingness to fight it (political will) and the efficiency of different types of
anticorruption measures vary greatly. It should be noted, however, that it is corruption perception that
all currently known international ratings measure. Economic estimates of corruption-caused losses and
gains from fighting corruption are indeed rare.

Measurement of corruption scale and adequate assessment of the efficiency of anticorruption measures
is a challenge for experts, politicians and society. Without such an analysis it is impossible not only to
measure the degree of success in anticorruption strategy but also to adequately adjust its contents,
timeframes and mechanisms for respective steps implementation. It is in this context that the National
Reform Council has approached the Institute for Economic Research and Policy Consulting with the
request to provide this economic assessment, most notably of the measures aimed to lower political
corruption at the national level.

To accomplish the task we have structured our research in the following way.
1. Traditionally corruption is broken into three functional types, such as:

a) Political corruption — which is the manipulation by politicians with political decisions, rules,
procedures and institutional activities in the area of resource allocation and financing, and also
abuse by politicians of their powers to retain and increase their authority, assets and private gain

b) Large-scale (grand) corruption covers actions committed by the top level officials to obtain
the benefit at the expense of society by means of exercising the distortive influence on the
government policy and the government functioning mechanisms at the central (national) level

c¢) Small-scale, or petty, corruption is a daily abuse of powers by the mid and low-level officials
in the process of their interaction with citizens seeking to solve personal problems

We restricted ourselves to analysis of the measures aimed to overcome, mainly, political corruption. At
the same time, we do understand that the strategic goal is to create zero tolerance of society to
corruption at all levels.

2. Corruption itself, and, accordingly, the fight against this phenomenon, is a complex and multi-
dimension phenomenon (Figure 1.) All anticorruption measures may be, tentatively, broken down into
two groups: a) detection of corrupt actions and punishment of the guilty, and b) eradication of
corruption generating circumstances.

The primary subject of this report is to assess the changes in the system of economic governance,
which aims to eradicate conditions favoring the existence of political corruption and to ensure
transparency of respective regulatory mechanisms as a prerequisite to successful prevention of corrupt
practices. At the same time, a separate section of this report is devoted to development of an
institutional system for fighting corruption.

3. We believe assessments of changes in public administration system in the broad meaning of this
word are important not only to evaluate the efficiency of measures applied in this sphere, but also to
protect reforms from active attempts to revise already existing achievements and, either directly or
indirectly, to slow down Ukraine’s anticorruption advances.
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4. Due to objective reasons, we have not tried to analyze neither all possible corruption schemes
(participants, scope, tools), nor efficiency of the currently created corruption fighting system. These
problems require separate analysis.

5. In the process of our work, we have encountered the problem of availability of the data needed to
perform the analysis and its authenticity. Lack of access to - and the quality of — relevant statistics and
information objectively constrained our capabilities to assess the economic effect of respective steps
and changes.

Figure 1. Corruption fight: main components

Anticorruption
legislation

Institutional Transparency in
system of fighting the Government
corruption policy
Political

will

Gowvernance: Development of
irradication of efficient dialogue
economic on the principles
conditions which and priorities of
may generate the Government
corruption policy

Given the goal of our work and availability of relevant information, we tried in each section to describe
the problem (description of corrupt phenomenon/scheme), to mention respective anticorruption steps
(decisions) and to assess the anticorruption effect of respective changes, as well as listing pending
issues and presenting recommendations on future steps.

Section 1 of our research presents a brief overview of the history of corruption and a description of the
methodology we used to measure economic effect of anticorruption changes. Section 2 deals with
establishment of institutions tasked with fighting corruption. Section 3 is devoted to anticorruption
effects of reforms of the gas market, where hefty opportunities for corruption and rent-seeking behavior
have been existed for decades due factual “state capture.”

As the success of any State depends upon its fiscal system efficiency, we analyzed anticorruption
effects of tax administration (Section 4) and public procurement reforms (Section 5). Section 6 presents
an overview of the steps called to increase transparency in governance, measures which narrow

12



corruption generation opportunities. Section 6 covers the various issues of deregulation. This is
important for improving the business climate, since, among other things, it has an absolutely clear
anticorruption effect. Section 7 is devoted to the reform of corporate governance of state enterprises as
these entities traditionally have been some of the most corrupted institutions in Ukraine. Putting things
in order in the banking system was this year’s victory. This was facilitated by the establishment of the
NBU’s independence (Section 8). The report ends with conclusions and recommendations about the
next steps which should be taken.

13



SECTION 1. INSTITUTIONAL CHANGES AS A TOOL TO FIGHT CORRUPTION

CORRUPTION HERITAGE: POLITICAL AND LARGE-SCALE CORRUPTION AS AN
ELEMENT OF GOVERNANCE IN UKRAINE.

Corruption in Ukraine is not merely a social and economic phenomenon characteristic of many
countries in the world. Before revolutionary events in 2014, despite loud political statements and some

anticorruption decisions, levels of corruption increased, as reflected in respective international ratings
(Table 1).

Table 1. Transparency International corruption perceptions index and sources used for its
calculation, 2012-2014

1
1
1
1
[TTTTTTTTTTTTTTTT oo i i N T TTTTTAT T T T TTTTTTRTTTTTTTTTTTRT T T 'i
i Year i 2017 i 2016 i 2015 i 2014 i 2013 i 2012 i
N | : [P B IV T e :
Postonintherating  {yzgqy T (10 4 M Fgue Tiw L Y
| Corruption perception i i i | | i |
: index: general assessment i 30" i 297 i 27" i 26" i 2571 i 267 i
,._(_rslat_lye_s_csl_rsl _____________ : : R A A S E— ]
1
_________________________________________________________________________________________________ 4
' SOURCES OF DATA USED FOR CALCULATION OF CORRUPTION PERCEPTION INDEX (relative i
'_s_CP_rs) ___________________________________________________________________ J
| World Economic Forum | 292 ;27! | 2873 | 317 | 245 ;2978 i
___________________________ T Iy I L
' Global Insight Country Risk | 2212 : 3472 P 3+ | 39+ | 39+ | 396
i i Ratings i i i i i i
_________________________ T 1 e ey b A |
| Bertelsmann Foundation ! ! ! ! ! !
41 | 36+ | 367 | 28 | 28 | 286
. Transformatlon Index i i i i i i
___________________________ T 1 e ey e (e
IMD World Competitiveness ! , [ [ [ [ [ !
26 129 126 126 126 125
' Center Yearbook | | | i i |
___________________________ T 1 ey s
' World Justice Project Rule ! 36 P 39+10 | 222 | 2072 | 18+ | 184 !
u_qf_Lzl_vz Index Expert Survey | | L L A L
' Political Risk Services i i ! ! ! !
| International Country Risk i 3212 i 247 i 21* i 21* i DI i 31°
1 Guide 1 I i i i i
——————————————————————————— 4 B . bttt bt itttk
| Varieties of Democracy | 27 l | | i i
| (VDem) > I R [ | [ ;
| Economist Intelligence Unit i 20" i 192 i 21% i 21% i 21 i 212
| Country Risk Service _____ ! ! L R R LI
| Freedom House Nations in i 36 i 33+ i 29+ i 26 i 29+ i 29¢1
| Transit i 1 1 1 1

Note green figures show improvement in the ratlo compared to previous year, while red flgures show worsening. Source
https://www.transparency.org/research/cpi/overview

According to the data above, on the eve of the Revolution of Dignity, Ukraine was perceived as one of
the most corrupt countries in the world, ranked 144th in the corruption perception rating (Note that a
lower index on this scale reflects greater corruption). A similar situation is observed with respect to
other ratios used to calculate the corruption perception index.

In economic terms, corruption has become a serious drag for Ukraine’s economic development. In
addition, without overcoming corruption Ukraine will simply not be able to catch up to advanced
countries and regions in the world (Box 1).
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Box 1. Economic effect from eradicated corruption in terms of economic growth.

If Ukraine is unable to lower corruption, per capita GDP will still be only about 30 percent of the EU average in
2040.

If corruption is lowered to the highest level prevailing among EU countries, Ukraine's per capita GDP will reach
about 40 percent of the EU average in 2040.

Finally, if Ukraine is able to reduce corruption to the EU average, per capita GDP will exceed 50 percent of the
EU average in 2040, sharply converging afterwards.

Source: International Monetary Fund. IMF Country Report No. 17/84. Ukraine, Selected Issues. March 7, 2017.

The large size of Ukraine's shadow economy has been a traditional feature (Table 2). In 2014,
Ukraine's shadow economy comprised 43% of its official GDP.

Table 2. Ukraine’s shadow economy

Level of shadow Change in the amount of
Year economy in Ukraine’s real GDP
% to Ukraine’s official % to respective period
GDP of the previous year
2010 38 4,1
2011 34 5,5
2012 34 0,2
2013 35 0,0
2014 43 -6,6
2015 40 -9.8
2016 35 2,4
9 micsanis 2017 33 2,3

Source: * Calculations of the Ministry for Ukraine’s economic development:
http://www.me.gov.ua/Documents/List?lang=uk-UA&id=e384c5a7-6533-4ab6-b56f-
50e5243ebl15a&tag=TendentsiiTinovoiEkonomiki

It is clear that other conditions being equal the shadow economy is both the source and outcome of
corruption. While the scale of Ukraine's shadow economy began shrinking in 2015, it remains large,
replete with the respective negative political and economic consequences. At the same time, it should
be remembered that the size of shadow economy is also explained by the fact that “shadow operations”
themselves are viewed as strategies allowing businesses to mitigate the impact of the economic crisis
(therefore, naturally, the level of shadow economy has increased during the crisis)

A special note should be made about Ukrainian society's traditionally high level of tolerance to petty
corruption, which is not a uniquely Ukrainian phenomenon, All societies at this stage of institutional
development share the same characteristic. This, specifically, is reflected in the prevalent view that the
state machine is simply cannot work without corruption. For the sake of fairness, we should say this
opinion has also received support among economic development experts.
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INSTITUTIONAL CHANGES: ECONOMIC ASSESSMENT OF ANTICORRUPTION
CHANGES

Assessing the effectiveness of anticorruption measures is a rather complicated problem. To accomplish
this task we based our study on the approach described below:

1. It is virtually impossible to accurately determine the real volume of corruption (and, therefore, it is
impossible to determine exactly the respective economic losses of society), since any assessment of this
phenomenon depends on the methodology and the initial assumptions of the analysis. This is also true
for the assessment of the economic impact of anticorruption measures. Under such conditions, when
discussing the magnitude of the relevant phenomena, the question of underestimation or overestimation
arises while the perception of the correctness or incorrectness of such assessments is mostly subjective.

In view of this, we clearly define the limitations that objectively affect the quality and completeness of
the results obtained and their (results) interpretation.

2. Technically speaking, the effectiveness of the fight against corruption can be estimated using several
indicators, each having its own specific scope of use (Figure 2).

Figure 2. Assessment of effectiveness of the fight against corruption: main indicators.
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Obviously, these indicators are interrelated. However, each group at the same time has its own scope of
use. It should be noted that traditionally participants of anticorruption policy discussions operate
exclusively with the indicators of the second and third groups, or they contrast indicators of these
groups against indicators of the first group. In our opinion, such an approach is not conducive to
adequately assessing the state of affairs in battle against corruption.

The subject of our work is the economic assessment of the impact of changes in the governance system
(Group 1 Indicators). Group 2 and 3 indicators are also very important, and they are quoted in the
relevant sections of the work. But our analysis is based on the following premise: changes in the system
of state governance aimed at eliminating the conditions that give rise to, first and foremost, political
corruption, in one way or another, affect the social perception of the scale and dynamics of corruption.
Regarding the work of law enforcement bodies and agencies, in the context of this work their task is
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defined as the protection of anticorruption changes in economic governance by ensuring the
inevitability of punishment for committing relevant corruption offenses and crimes.

3. In one form or another, corruption is present in many spheres of Ukrainian life. And, of course,
without a detailed sectoral analysis of corruption and an objective assessment of the effectiveness of
the relevant anticorruption measures (e.g., in education, medicine, health care, military procurement,
etc.), it is difficult to talk about the real pace and extent of the country's anticorruption progress. It
should also be kept in mind that society is extremely sensitive to reforms in these areas. This
objectively complicates discussion on the effectiveness/inefficiency of the relevant anticorruption
measures.

But given the objective complexity of such an analysis, problems with the search and verification of
relevant information (especially in the defense sector), the subject of this work is limited to only few
basic areas of governmental activity. These areas were chosen for the following reasons: the
importance of the sector for the Ukrainian economy, the existence of large-scale political vertically
integrated corruption before 2014, the existence of real tangible changes in the system of state
regulation of the relevant sphere and accessibility and completeness of the necessary information.

4. The subject of this report is an assessment of the effect of the fight against corruption, based on the
manipulation of public funds in the process of implementing the functions of public administration. At
the same time, corruption also includes various types schemes aimed at capturing private funds
belonging to citizens and businesses, where the beneficiaries are government officials and employees
of the budgetary sphere of various levels. This sector of corruption requires a separate analysis.

5. In this paper, we mostly analyzed the measures whose effect can be “measured” economically. At
the same time, we also pay great attention to changes in economic governance with proven
anticorruption effect, which for objective reasons is either impossible or very difficult to be assessed in
monetary terms. Such changes are an important prerequisite for overcoming corruption and preventing
emergence of corruption schemes in the future.

6. It should be noted that we analyze a limited number of areas where, in our opinion, real large-scale
changes have taken place. We did this for two reasons: first, large tangible changes to a certain extent
"simplify" the evaluation of the corresponding effects, and, secondly, because the existence of large-
scale changes is compelling evidence that "traditional" corruption schemes in Ukraine can be
effectively overcome through reforms of economic governance.

7. To implement the stated goal, we determine the institutional conditions that give rise to corruption,
analyze the mechanism of the corresponding anticorruption measure (instrument) and, accordingly,
provide an assessment of its effectiveness. It is this three-component approach that makes it possible to
determine the specific result of the changes (what has changed) and its magnitude.

8. The issue of the stability of anticorruption transformations has not been specifically addressed in the
paper. It is clear that the protection of the already made changes and ensuring irreversibility of
anticorruption progress is one of the key prerequisites for the success of the relevant reforms.
Therefore, the problem of the irreversibility of reforms in general and the formation of a stable
immunity to corruption in the Ukrainian context require separate analysis. First of all, it is about
securing the irreversibility of anticorruption changes.

9. For the purposes of this report, anticorruption measures are classified as follows (Annex 1, Table 1).
In our opinion, such a scheme quite accurately reflects the scope, the nature (content) of changes and
the tools of their (changes) implementation, as well as the corresponding interconnections. In general, it
should be noted that the purpose of all these measures is to build a system of state management of the
relevant areas on the basis of economic feasibility and transparency and to ensure their functioning in
full conformity with the public interests in the strict sense of this term.
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10. Only direct anticorruption effects of relevant changes in economic governance are assessed in the
paper. At the same time, we are fully aware that direct effects can be offset by corruption risks in other
related areas. Thus, the transfer of certain powers and financial resources in the process of
decentralization to the local level objectively limits the corruption space in the "center-regions"
relations in terms of the distribution and use of financial resources. However, without an effective
system of counteracting corruption at the local level, the anticorruption effect of decentralization will
not live up to expectations.

11. For obvious reasons, only certain aspects of the functioning of the state are considered in the
context of counteraction to corruption, such as public procurement, where the very fact of corruption
abuse is proven. At the same time, according to public finance management practices, misuse of budget
funds takes place in other areas that require adequate anticorruption measures. Ordinary citizens and
experts say the problem of inefficient use of budget funds can often be attributed to the poor quality of
public financial management at various levels. If unaddressed, this circumstance can feed corruption.

12. The average annual economic gain from anticorruption measures was calculated as the sum of
estimates of the average annual economic gains resulted from individual anticorruption measures:
reducing Naftogaz losses, reducing budget losses in the tax area, reducing inefficient expenditures
related to public procurement, ensuring economic growth due to open data. The assessment of the
impact of the measures is based on both own calculations and the results of other studies. In this report
the data used is given in actual USD prices. The average annual indicator is calculated as the result of
the division of the total amount of gains in the respective period (years) where losses or additional
revenues were registered. To assess the total scale of economic gains, the sum of the average annual
gains is divided by the average Ukraine's GDP in actual prices for 2015-2017 (about USD 98 BN).
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SECTION 2. DEVELOPMENT OF INSTITUTIONAL FRAMEWORK TO FIGHT

CORRUPTION

Corruption prevention system includes the anticorruption behavior rules applicable to all subjects
covered by anticorruption legislation, plus special rules covering selected groups of subjects (elected
officials, public servants, judges, law enforcement officers, managers of the state enterprises etc.),
selected areas and means for control, monitoring and other means which facilitate compliance to the
said rules and envisions a replacement option, should respective indicators point out the necessity of
doing that.

To overcome mass violations of anticorruption rules and regulations the whole number of corruption
criminalization measures is to be implemented, including establishment of criminal responsibility for
corrupt violation and corruption related violation of the law and establishing such a law enforcement
system that would effectively counter corrupt actions.

IMPLEMENTATION OF INTERNATIONAL ANTICORRUPTION STANDARDS

National legislation corruption fighting framework is formed on the basis of respective international
anticorruption conventions and other international legal documents. They include clear internationally
accepted definitions as to what actions are deemed corruption offences, which subjects are to be held
responsible for them, and what sanctions and other criminal and legal measures (such as special
confiscation and special measures with respect to legal entities) need to be established.

In support of its Euro integration aspirations, over the recent decade Ukraine has ratified Council of
Europe Criminal Law Convention on Corruption of January 27, 1999 (Law No252-V of 18.10.2006 p.),
Supplemental Protocol to this Convention of May 15, 2003 p. (Law Ne253-V of 18.10.2006 ), Civil
Law Convention on Corruption of November 4 1999 (Law Ne2476-1V of 16.03.2005), UN Convention
against corruption of December 11, 2003 (Law Ne251-V of 18.10.2006), Council of Europe
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and on the
Financing of Terrorism (Law Ne2698-VI of 17.11.2010), the United National Convention against
Transnational Organized Crime of November 15,2000 (Law Ne1433-IV of 04.02.2004 ) and Council of
Europe’s Convention Against Manipulation of Sports Competitions of September 18, 2014

(Law Nel1752-VIII of 16.11.2016 p.). Upon ratification of Council of Europe Civil Convention on Fight
against Corruption, Ukraine has joined a Group of countries against corruption (GRECO).

The standards determined in the above mentioned and other international documents were used as the
basis for passage of numerous laws:

a) of general nature and on responsibility for corruption offences and offences related to corruption:
«On the Grounds of the Government Anticorruption policy (Anticorruption strategy) for the years
2014-2017,» «On Corruption Prevention» «On Cleansing the Authorities,» and individual provisions
of Criminal, Criminal Procedural, Civil, Civil Procedural Codes of Ukraine, Code of Ukraine on
Administrative offences and Code on Administrative Procedure Rules in Ukraine

b) on the activities of the specialized corruption fighting bodies: «On the National Anticorruption
Bureau of Ukraine,» «On General Prosecution Office,» «On National Police,» «On the State
Investigation Bureau,» «On the State Security Service of Ukraine,» «On Operation and Search
Activities,» «On Organization and Legal basis of Fight Against Organized Crime»

¢) on ethical rules, anticorruption restrictions and bans for some officials, and on political corruption
prevention: «On Public Service», «On Judiciary and Status of Judges,» «On Political Parties in
Ukraine,» «On Election of the President of Ukraine,» «On Election of People’s Deputies of Ukraine»,
to selected provisions of Ukraine’s Code of Labor Laws
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d) on corruption prevention in economy and sports: «On Public Procurement,» «On Protection of
Economic Competition,» selected provisions of Economic and Economic and Procedural Codes of
Ukraine, «On Prevention the Impact of Corruption Offences on the Outcomes of Sports Competition»
and others

) on access to information: some provisions in the Civil, Budget and Land Codes of Ukraine, laws
«On the National Agency of Ukraine on Detection, Search and Management of Assets Obtained
through Corruption or Other Crimes,» «On the State Registration of Legal Entities, Sole Traders and
public and Civil Organizations,» «On the State Registration of Property Rights on Real Estate and
their Encumbrances,» «On Road Traffic,» «On the State Land Cadaster,» «On Television and Radio
Broadcasting,» «On the Transparent Use of Public Funds,» «On Information,» «On Access to Public
Information,» and «On Access to Court Decisions» etc.

Based on the above listed laws, dozens of acts of secondary legislation were adopted by the Cabinet of
Ministers of Ukraine, National Agency on Corruption Prevention (NACP), Ministry of Justice of
Ukraine and others. All this enables us to state that, overall, a legislative framework for corruption
prevention has been created in Ukraine. Yet, in spite of the fact that many good laws were passed, 35%
of 200 anticorruption measures, which, according to the State Program for Anticorruption Strategy
Implementation were supposed to be implemented by the end of 2017, have not been implemented.
There is no Anticorruption Strategy or its implementation program for the year 2018. Also not passed
are many important anticorruption laws, which could have helped the further recovery of Ukraine’s
economy, finances, social protection systems etc. These include laws on transparency with respect to
allocation of budget expenditures and usage of natural resources, administrative procedures, lobbying®,
integrity checks, protection of whistleblowers, establishment of the office of Business Ombudsman®
etc.

Numerous controversial corruption prevention provisions of Criminal and Criminal Procedural Codes
of Ukraine turned into a feeding trough used by criminal justice officials. The statistics below confirms
this.

THE FIRST STEPS OF MAIN ANTICORRUPTION INSTITUTIONS

Efficiency in the application of provisions of the Criminal Code of Ukraine, on the whole, and with
respect to corrupt actions, in particular, hinges on the presence of specialized (i.e. professional)
politically independent law enforcement authorities assigned with appropriate powers and resources
as per current anticorruption conventions and other international legal documents.

Over 2015-2017 there were several such bodies in Ukraine, including the National Anticorruption
bureau of Ukraine (NABU )’, the Specialized Anticorruption Prosecutor's office (SAPO) , acting as an
independent structural unit within the structure of Prosecutor General’s Office (PGO)?, State
Investigation Bureau (hereafter — SIB)’ and the National Agency for Corruption Prevention

5 Tlpoekt 3akony "Ilpo 3abe3medeHHs MPO30POCTi Ta 3aKOHHOCTI KOMYHiKaIlii 3 Cy0'€KTaMM BIAIHUX TOBHOBAXEHD'
(peectp. No7129 Bin 20.09.2017 p.) 22 Bepecust 2017 p. HagaHO IS O3HAKOMIICHHSI.

¢ ITpoexT 3akony "IIpo YcranoBy 6i3Hec-ombyacmena” (peectp. Ned4591 Big 05.05.2016 p.) 31 tpasus 2016 p. npuifHATO 32
OCHOBY.

7 Va3 Ilpesunenta Ykpainu "IIpo yrBopenHs HamioHansHOro antukopymiiiinoro 6ropo Ykpainu" Ne217/2015 sig 16
kBiTH 2015 p.

8 Haxas ['enepansHOrO mpokypopa Yxkpainu Bix 22 Bepecus 2015 p.

® Ilocranosa KM "IIpo yrBopenns {epxaBHoro 61opo poscimimysans" Nel27 sig 29 motoro 2016 p.
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(NACP).'" In June 2018 Ukraine's parliament adopted the long-awaited Law on AntiCorruption Court.
The process was difficult. Overall, the newly established institutions are vested with the powers
required to counter corruption. In the longer term, specialized criminal police divisions (units) must be
established to investigate corrupt offences in accordance to Criminal Procedural Code's determined
jurisdictions, as well as a special pretrial investigation body within the system of Ukraine's Ministry of
Finance.

The National Agency on detection, search and management of assets obtained through corruption and
other crimes (APMA) is to take an important place within the system of anticorruption institutions.
Although the decision on its establishment was passed back in 2016, the agency has not still started its
work.

The above-mentioned institutions are called to ensure irreversible criminal and administrative
responsibility as well as punishment (sanctions) for corrupt offences and corruption-related offences,
compensation for losses and other damage, and to do what is appropriate for them to be doing in order
to restore the rights and lawful interests of persons damaged by corruption.

The new institutions were established, staffed and took their first steps under severe political fights and
active opposition from representatives of Ukraine's political elite/law enforcement bodies and judges,
who, on their part, had an interest in retaining the status-quo.

The work of the newly established institutions has fallen short of public expectations. In our opinion,
this can be attributed to both the functional weakness of the specialized anticorruption institutions and
(in many cases, direct resistance from the) non-reformed judiciary. (Box 1)

Box 2. E- declarations is a good idea which, as yet, has not been fully implemented

Over 2015-2017 only eight persons have been convicted in Ukraine for making false declarations or failing to
make declarations (Article 366-1 of the Criminal Code of Ukraine [CC])) . Two persons were exempted from
punishment, and no person was convicted for illicit enrichment (Article 368-2 CC). The two said provisions
were introduced into the CC specifically with the purpose of better preventing corrupt crimes, but are not yet
practically enforced. At the same time, more than 70 persons investigated pursuant to Article 366-1 CC were
actually exempted from criminal responsibility. After public servants filed their first e —declarations by April 1,
2017, pretrial investigation bodies initiated 853 criminal proceedings under Article 366-1 CC. Only 116 of them
(13, 6%) were sent to the court with indictments. The remaining 703 (82, 4%) cases were closed due to the
absence of event or criminal elements of crime.

NABU has been operating for two years. As of December 31, 2017, courts had handed down only 19
guilty verdicts based on NABU’s completed proceedings (which is less than 1% of the guilty verdicts
made under corruption crimes articles of Ukraine’s Criminal Code). Only 107 of such proceedings
involving 165 defendants are being examined by the courts. Causes for the delays are obvious: judges
are overloaded with work, judges are biased, there is no unified judicial practice, difficulties and
controversy related to establishment of new anticorruption bodies, massive resistance from corrupt
persons, etc.

10 Tocranoa KMV "Ilpo yrBopenHs HarioHansHOro areHTcTBa 3 MUTaHbL 3amobiranns kopymmii" Nell8 Bix 18 Gepesns
2015 p.
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NACP has been operating for two years as well. As of March 1, 2018, records on 152 corruption
related administrative offences (Articles 172-4—172-9 of the Code of Ukraine on Administrative
Offences) were sent to courts. Based on these records, the courts convicted only 35 persons (23.0%).
National Police statistics are somewhat better that those of anticorruption agencies. During 2017, the
National Police sent 5,040 cases involving corrupt offences to courts, which imposed sanctions in
2,150 (42.7%) of them.

Given the scale and pervasiveness of corruption, «anticorruption» statistics show punishment for
corruption offences to be an exception rather than the rule. That said, the data requires thoughtful
analysis and an immediate response (Table 4). Conviction rates for the most dangerous and common
corruption crimes over the recent seven years have dropped by almost six-fold, in particular: for
misappropriation of assets via office abuse (Parts 2—5 of Article 191 CC ) — from 1,641 of convicted
persons in 2010 to 204 convicted person 2017 (eight-fold drop), for improper advantage (bribery) —
from 774 persons in 2010 to 218 persons in 2017 (3.5-fold drop) and for abuse of power or office
(Article 364 CC ) — from 708 persons in 2010 to 16 persons in 2017.

At the same time, the percentage of acquittals for the said crimes is on the rise. For example, if over
20102012 it amounted from 0.2 to 1.1%, in 2016-2017 acquittals ranged from 4.0 to 16.7%, (when
overall courts acquit no more than 0.3% of all persons tried).

Over the last four years, the prevailing majority of those convicted for corruption crimes have been
released from punishment (abuse of office—over 90%). Of those who were subject to punishment, half
(49.9%) paid the fine. Although deprivation of the right for holding public office constitutes an
additional punishment for such crimes, 10-20% of convicted persons remained in office. This means
persons who committed egregious corruption crimes may pay a relatively small fine from his or her
corruption-brought revenues (currently its cap amounts to 25,500 UAH) and have the opportunity to
commit similar crimes.

Very few persons face real imprisonment. For example, only 39 persons were imprisoned in 2017
(Parts 2—5 of Article 191 CC), for misappropriating assets via abuse of power or office (Article 364
CC) - two persons, for improper advantage (bribery) — 24 persons and for providing improper
advantage— four persons.

Even though the number of those convicted for corruption crimes dropped six-fold over the recent
seven years, the number of investigators and prosecutors performing such investigations remained
almost the same, as have the number of criminal investigations. If back in 2013 there were 19,037
registered crimes under Articles 191, 364, 368 and 369 CC, the number of such crimes in 2017 was
17,393, a drop of 8.6% less (Table 2).

Prosecutors in 2017 sent 5,606 guilty indictments to courts, in 2015 - 4,737 and in 2016 — 4,386.
According to court statistics over the same period the number persons convicted are the following: in
2015 — 1,112 persons, in 2016 — 672 persons, and in 2017 — 561 persons, which is by 4—6—10 times less
than the number of criminal proceedings received by the courts (only 20% of such crimes were
committed by a group of persons) Hence, there is a question as to the fate of several thousands of
proceedings, which «vanished» on their way from prosecutors’ offices to the courts.

NEXT STEPS
The experience with the creation of special anticorruption institutions and their first steps show the

process of establishing such institutions requires time and the implementation of an array of politically
complicated measures, which should:
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e ensure real political independence of anticorruption law enforcement bodies. Apparently,
solving this task is next to impossible without a real consensus of major political forces as to
Ukraine’s anticorruption agenda. In practice, this means that it is the principle of anticorruption
institutions independence that has to determine legislative and resource support of such bodies’
activities on the part of the state.

e (urgently) ensure effective coordination among anticorruption agencies. To achieve this, NACP
must finally in practice become the state agency that determines anticorruption policy,
coordinates anticorruption strategy and implements of Ukraine’s respective international
obligations by all state authorities. In addition, it should detect corruption risks in the activities
of authorities and seek to eliminate them, etc.

e Priorities in further development of anticorruption legislation should include «closing»
opportunities to avoid punishment for corrupt actions, ensuring consistency in respective
primary and secondary legislative documents, clarifying the grants of authority of anticorruption
bodies, specifically as it they relate to operative and search activities etc... It is vital that a single
transparent system of criminal statistics is created, because the absence of such a system makes
it impossible to assess adequately respective trends in law enforcement.

e Creation of anticorruption court has been an urgent priority for anticorruption reform.

e Introduction of automatic e-declarations checks is of critical importance

e Successful reform of criminal justice system. Priorities must include reduced discretion of
judges, prosecutors, investigators, enhanced oversight and responsibility, as well as public
participation in disciplinary proceedings. Without such measures, the «simple» replacement of
judges and prosecutors with new ones and the replacement of regular courts with specialized
anticorruption courts will not be able to produce substantial changes in the system of criminal
Jjustice.

It should also be noted that high-level and efficient cooperation between reformers and civil society
remains a key precondition for successfully reforming and establishing an effective system of
corruption fighting institutions. Attempts by the parties concerned to use the fight against corruption in
their own narrow political and economic interests should be avoided because they discredit
anticorruption reform.
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SECTION 3. GAS MARKET

For many years, natural gas market operation has remained one of the most problematic spheres of
Ukraine’s economy in political, economic and social dimensions. On the one hand, the low energy
efficient economy inherited from the USSR has largely determined Ukraine’s excessive dependence on
the price and conditions for hydrocarbons supply (mostly gas). In addition, Russia — until recently the
main supplier of «blue fuel» — leveraged the supply natural gas to Ukraine as an advantage to exercise
its external political influence!!. As a result, import, transit and gas distribution transactions inside
Ukraine became a source for enrichment for many Ukrainian oligarchs. Moreover, the fact of corrupt
gas schemes only strengthened Ukraine’s dependence upon the sole supplier.

It should be underscored that Ukraine’s indigenous natural gas production was also used in different
types of blatently shady transactions, which did not serve the public interest. Availability of cheap gas
and other types of fuels in addition to the existence of parallel energy markets enabled to generation of
economic rents which in some years reached 5% of GDP, or almost 4 BN EURO!'2. All this
incentivized the formation of a stable system of political control over the gas market segment of
Ukraine’s economy.

Gas market functioning was a classic example of political corruption, where government authorities
representing political forces competed for the right to appoint the PSJC Naftogaz Ukrainy’s
management, and through it to control the respective goods and financial flows for the purposes of
enriching the respective politicians, financial and industrial groups.

Intermediary schemes of natural gas supply existed in Ukraine since the end of the 1990s. One of the
most famous was the company RosUkrEnergo (RUE), which supplied gas to Ukraine from 2005 to
2008. The company was created in July 2004 based on the agreement reached between Ukrainian and
Russian leaders, and «Gazprom» and NJSC «Naftogaz Ukrainy». RUE was owned by «Gazprom» and
Ukrainian businesspersons Dmytro Firtash and Ivan Fursin. The Company has immediately become a
monopolist supplier of natural gas to Ukraine (at first Turkmenian produced gas, and starting with 2006
Russian gas). On average every year RUE was selling to Ukraine (both directly to “Naftogaz” and
through «UkrGazEnergo,» which is an expressly set up joint venture of RUE and "Naftozas")"® about
50 BL m3 of gas'¥, which cost for respective period has grown from 95 to 180 USD per 1000 cubic
meters '°. At the same time, the price at which the RUE was buying gas from Russia (both Russian and
Turkmenian) is not known, and, therefore reliable estimates of losses resulting from difference in
purchase and selling price are impossible to make. Yet, it is still possible to have some approximate

"' Francis, Diane, "Why Putin needs a corrupt and divided Ukraine," Newsweek, June 15, 2016,

http://www.newsweek.com/why-putin-needs-corrupt-divided-ukraine-459338;
Dempsey, Judy, "Naftogaz is Ukraine's Achilles’ Heel," Carnegie Europe, November 03, 2014,
http://carnegieeurope.eu/strategiceurope/57102.

12 Balmaceda, Margarita, "Ukraine's gas politics,” Open Democracy, May 08, 2014, https://www.opendemocracy.net/od-
russia/margarita-balmaceda-peter-rutland/ukraines-gas-politics.
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http://www.naftogaz.com/files/Information/Reform Naftogaz Long UA 2015.03.30.pdf.

nn

15

24



estimates of such losses based on the overpaid amount for gas in comparison to previous contract
prices. According to such estimation Ukraine lost USD 38.6 BN'®,

In addition, the government also incurred significant losses due to artificially understated gas prices.
According to some experts, Naftogaz losses from 2005 to 2015 amounted to UAH 620 BN (UAH 400
BN in losses from selling gas to households and UAH 170 BN to heat generation enterprises caused by
artificially understated gas prices.'”). According to other data, government losses over the period
amounted to USD 53 BN'® According to IMF calculations, Ukraine in 2012 indirectly subsidized gas
and communal (heating) sector at the level of 5% of GDP annually. In 2012, for example, the subsidy
amounted to USD 9.1 BN'. Gas prices have been one of the main factors of significant energy
subsidies amounting almost to 8% of GDP?°,

Low gas prices were used as the basis for price arbitrage and production sharing agreements (PSA). As
a result, from 2009 to 2013 Naftogaz had a shortfall of almost USD 2 BN. Finally, the government
incurred substantial losses because of contracts concluded with Gazprom in January 2009. According
to the Naftogaz, over 2009-2014 Ukraine overpaid about USD 14.1 BN for Russian gas’!. Formally,
payments were made according to the contract in force, but the way the contract was signed clearly
showed that national interests were simply traded for private political and economic interests.
Government losses may be measured in dozens of billions of dollars.

PJSC NAFTOGAZ UKRAINY (NAFTOGAZ)

Naftogaz exemplified inefficient government management and for years was a primary source of
political corruption. Established by the government by presidential decree in 1998%? the company
combined major government owned assets of Ukraine’s oil and gas industry, specifically through its
subsidiaries Ukrgazvydobuvannya, Ukrtransgaz, Ukrnafta, etc. In practice, the monopoly turned into
the Achilles’ heel of Ukraine’s economy?>.

On January 19, 2009, a direct Contract was signed between Naftogaz and Gazprom, removing RUE as
an intermediary in the gas trade. This, however, did not improved the financial situation in Naftogaz.
Because of rampant corruption schemes in the gas market (specifically, it was possible for private

16 ToscTmkenko ARpiif, "U3-3a pemennii FOmenko B Ta3oBoil chepe Ykpauna notepsna $ 38,6 mapna”, Jd3epKano THKHS,
20 cepITHs 2011 p- https://zn.ua/ECONOMICS/iz-
za_resheniy_yuschenko v_gazovoy_sfere ukraina poteryala 38.6_mlrd.html.

17 Bamko Bacunb, "OGcsr Brpar rpynu "Hadroras Ykpainu" 3a octansi 10 pokis cranosus 620 mupx rpa", [3epkano

TkHA, 14 TpaBHa 2016 p., https:/dtua/ECONOMICS/obsyag-vtrat-grupi-naftogaz-ukrayini-za-ostanni-10-rokiv-

stanoviv-620-mlrd-grn-208262 .html.

Bykner npo MOJITHKY JIeIIeBOTO rasy, PO3MilIIEHO Ha caiTi HKPEKII,
http://www.nerc.gov.ua/data/filearch/lystivka gaz.pdf.

19 Mitra, Pritha & Atoya, Ruben. Ukraine Gas Policy Pricing: Distributional Consequences of Tariff Increases. IMF 2012, p.
18, http://www.journal.esco.co.ua/2012_11/art12_1.pdf.

20 Press Release: IMF Executive Board Concludes 2013 Article IV Consultation, First Post-Program Monitoring, and Ex
Post Evaluation of Exceptional Access with Ukraine, December 19, 2013,
https://www.imf.org/en/News/Articles/2015/09/14/01/49/pr13531, Aslund, Anders. Ukraine: What Went Wrong and
How to Fix It. Peterson Institute for International Economics. 2015, p. 92.

2L TIAT "HAK "Hadroras Ykpainu"". CkopodeHa KOHCOJIIOBaHa IPOMiKHA (hiHAHCOBA 3BITHICTH CTAHOM Ha Ta 3a JEBATH
MicsamiB,  ski  3akimgmmmces 30 Bepecms 2017 poky, HE  TIEpPEBIpEHO  AyAHTOM. C. 37,
http://www.naftogaz.com/files/Zvity/9m2017-Naftogaz-FS-Consolidated-ukr.pdf.

22 Tlocranoea KMV Bing 25 TpaBus 1998 p. Ne747 "Ilpo yrBopenns HamionanpHOi akmiomepHoi kommanii "Hadroras
VYkpainu", http://zakon2.rada.gov.ua/laws/show/747-98-%D0%BF.

2 Francis, Diane, "Why Putin needs a corrupt and divided Ukraine," June 15, 2016, http://www.newsweek.com/why-putin-
needs-corrupt-divided-ukraine-459338; Dempsey, Judy, "Naftogaz is Ukraine's Achilles' Heel," November 03, 2014,
http://carnegieeurope.eu/strategiceurope/57102.
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individuals to receive rents resulting from difference in gas prices), Naftogaz for many years had
remained loss making and required high scale government support. In 2013, Naftogaz’s net loss
amounted to UAH 18.8 BN, and in 2014 reached UAH 90 BN (see figure 4). The company’s deficit
was covered Ukraine's State Budget. In 2014, the deficit of Naftogaz amounted to 5.7% of GDP,
exceeding the State Budget deficit (5.1% of GDP)**. It should be underscored that the company’s
deficit has traditionally been covered through the State Budget funds.

Figure 3. Government funding of the NJSC «Naftogaz Ukrainy» (GDP %)
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Source: IMF

Minimizing corruption schemes in the gas sector has proved an important factor to ensure that
Naftogaz becomes a profit-making company, thus reducing the load on Ukraine’s State Budget. The
IMF Memorandum of April 22, 2014 On Cooperation between Ukraine and IMF noted the need of
gradual increases in retail gas and heating tariffs and to improve the transparency of Naftogaz, as well a
starting the restructuring of the monopoly.?® As a result, it was determined that over several years
Naftogaz would reduce losses (initially, by 2018, and then by 2017%%), but this result was achieved in
2016.

Naftogaz restructuring (in accordance to EU Third energy package requirements) was included into the
list of major measures under the Program of Ukraine’s energy independence as a part to Ukraine’s
2020 sustainable development strategy «Ukraine —2020»2’. In addition, in July 2016 Ukraine's
Cabinet approved a restructuring plan for Naftogaz that called on the monopoly to unbundle its gas
transportation and gas storage operations?®.

In November 2016, PJSC «Main Gas Lines of Ukraine» was created, which will be an independent
operator of Ukraine’s gas transportation system. In February 2018, the Cabinet adopted a measure

24 Ukraine : Request for Extended Arrangement Under the Extended Fund Facility and Cancellation of Stand-By
Arrangement. IMF. March 12, 2015, http://www.imf.org/en/Publications/CR/Issues/2016/12/31/Ukraine-Request-for-
Extended-Arrangement-Under-the-Extended-Fund-Facility-and-Cancellation-42778;  "lebimur aep:xOrKeTy 3a pik
cranoBuB 5.1% BBII — Miudin", YHIAH, 13 6epe3ns 2015, https://economics.unian.ua/finance/1055278-defitsit-
derjbyudjetu-za-rik-stanoviv-78-milyardiv-griven-umanskiy.html.

%5 Ukraine: Letter of Intent, Memorandum of Economic and Financial Policies, Technical Memorandum of Understanding.
April 22, 2014, https://www.imf.org/external/np/10i/2014/ukr/042214.pdf.

26 Ukraine: Letter of Intent, Memorandum of Economic and Financial Policies, Technical Memorandum of Understanding.
February 27, 2015, https://www.imf.org/external/np/10i/2015/ukr/022715.pdf.

27 Vkas llpesumenra Yxpainu Big 12 ciuns 2015 poky "Ilpo Crparerito cramoro po3sutky "Vkpaima — 2020",
http://zakon0.rada.gov.ua/laws/show/5/2015.

B [loctanosa KMY Bix 1 mumms 2016 p. Ne496 "TIpo BiOKpeMIIEHHS TisUTbHOCTI 3 TPAHCTIOPTYBAHHS

Ta 30epiraHHs (3aKadyBaHH:, BifOOpy) nmpupoaHoro ra3y", https://www.kmu.gov.ua/ua/npas/249240258.
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establishing a clear mechanism and timeframe for transferring Ukrtransgaz assets to a new operator of
gas transportation system?’.

Figure 4. Dynamics in financial performance of Naftogaz over 2012-2016, BN UAH
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Source: Naftogaz Ukrainy

Establishment of independent Supervisory Board was an important stage in the improvement of
Naftogaz's corporate governance. In December 2016, the Cabinet approved a new version of the
Naftogaz®® Statute, and also a new version of Supervisory Board Statute, which actually expanded the
Supervisory Board powers, specifically in what regards the control over activities of its subsidiaries®’.

Naftogaz is the largest taxpayer in Ukraine. Back in 2016, for the first time since 2011,%? Naftogaz as a
legal enterprise has made a profit and has become a «net» donor to the State Budget®. In addition, for
the first time since 2006 Naftogaz did not receive direct financial support from the government, which
used to be provided either by means of its recapitalization through the issue of t-bills or payment of
compensation for price difference®*. In 2017, Naftogaz paid UAH 106 BN into the budget (about 14%
of the total amount of State Budget revenues), including UAH 14.3 BN of CIT, UAH 33.9 BN of
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3eiT HarmspoBoi pamu Hadrorasy. HarmsmoBa pama y 2016 poumi, http://annualreport2016.naftogaz.com/ua/jak-mi-
pracjujemo/zvit-nagljadovoji-radi/.

"Binkpure 3BepHennss HAK "Hadtoras Vkpainu" mo memyrarcbkoro kopmycy Bepxosuoi Pagu Ykpainu", Hadroras
Vkpainu, 7 BEpeCcHs 2016 p-
http://www.naftogaz.com/www/3/nakweb.nsf/0/6BCAF4E0070F0942C22580270050416A.

"3a migcymkamu 2016 poxy Hadroras manye croratuTe AepskaBi HoHaA 15 MIpa TpH JWBIICHIIIB Ta aBAHCOBOTO BHECKY
3 MOJaTKy Ha npudyToK", Hadroras YkpaiHu, 11 KBITHS 2017 p.
http://www.naftogaz.com/www/3/nakweb.nsf/0/BA49538D4D84E6D7C22580FF0025266F?OpenDocument&year=201

7&month=04&nt=%D0%9D%D0%BE%D0%B2%D0%B8%D0%BD%D0%B8&.

34 Piunmii 38it HAK "Hadroras Vkpainu" 3a 2016 pixk, http://www.naftogaz.com/files/Zvity/Anual _report ukr 170608.pdf.
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royalties and UAH 13.3 BN of dividends. By comparison, government spent UAH 51.1 BN to fund
subsidies provided for the used natural gas®>.

The above-described achievements of Naftogaz are evidence of measures implemented to
eradicate corruption generating conditions in the gas sector.

The Naftogaz reform process has not been completed and talking about its anticorruption
resilience is premature. At the same time, it should be noted that performance of Naftogaz as a
whole, and in the context of corruption fighting, should be analyzed through the prism of
Ukraine’s energy sector reform.

PRICE ARBITRAGE

Substantial opportunities for corruption abuse were created by artificial differences in prices for natural
gas paid by household (including by heat producing utility Teplocomunenergo (TCE), which produces
heat for the households) and commercial consumers. In particular, the understated price for households
and TCE, which produced heat for households, contributed to emergence of shadow schemes under
which the gas bought at the understated price was used for commercial manufacturing purposes>°.

As of the end of 2013, the lowest prices for gas were paid by household consumers (who used meters
and consumed no more than 2,500 cm per year)®’ — 255 UAH/1,000 cm (see Figure 5). The highest
price among all the categories of Ukraine’s households was established for those who burned more
than 12 K cubic meters of gas, - 2,041 UAH /1000 cm.

The price for commercial consumers amounted to 3,459 UAH/1,000 cm, which is 1,356% and 169% of
the prices established for the above-mentioned categories of household consumers. Up to March 2015,
this gap remained large, and reached its peak of 1,878% and 316%, respectively. But, starting on with
April 1, 2015, new prices for natural gas were established. They reduced the gap between prices for
commercial and household consumers to about 300% (for household consumers who consumed the gas
within the range of social norm for gas consumption®®) and 130% (the price for the gas consumed in
excess of the social gas consumption norm). In May 2016, a single price for gas — which is equal to
commercial consumer price - was established for household consumers and TCE (for household
needs), and for a short period of time this had almost canceled out the gap between different categories
of consumers®’.

35 "Hagroras y 2017 poli criaTus 10 JepsKaBHOro OromkeTy Oinbme 100 Mupa rpH mojaTkis Ta musigenzais", Hadroras
VYkpaiHu, 3 CivHA 2018 p-
http://www.naftogaz.com/www/3/nakweb.nsf/0/BSB831D282E20FEDC225820A00294657?0penDocument&year=201
8&month=01&nt=%D0%9D%D0%BE%D0%B2%D0%B8%D0%BD%D0%B8&.

36 Antonenko ['anuna Ta in.. Un moBuHHA LiHA Ha Ta3 OyTW PUHKOBOW. AHamiThdna 3anmcka. 26 cepnms 2015 p., C.4,
http://ces.org.ua/wp-content/uploads/2015/07/ces_paper_gas_prices_ukr.pdf.

37 Until April 1, 2015, household consumers, depending on the consumption scope, were broken down into four categories:
up to 2500 cubic meters per year, up to 6000 cubic meters per year, up 12 cubic meters per year, more that 12 cubic
meters per year. It should be underscored that the price was also dependent if the gas meter was used. Since April 1,
2015 separate winter and summer prices were established for household consumers.

38 Since April 1, 2015, a special (privileged) rate for individual heating or complex consumption during autumn-winter
season (from October 1 till April 30) was established at the level of 200 cubic meters a month (for special price).
Subsequently, a new period of special (privilege) rate (from October 1 to March 31) was introduced (at the level of 1200
cubic meters for the whole autumn-winter season). Therefore, de facto the preferential price was effective from October
1, 2015 till March 31, 2016.

39 ITocranoBa KMY Bin 27 kBitHsa 2016 poxy Ne315, https://www.kmu.gov.ua/ua/npas/249005214.

28



Despite positive changes in pricing, the price difference remains: in 2017, the price for natural gas for
commercial user was on average by 35% higher then that for household consumers. This fact could be
explained by Naftogaz's switch to market pricing for commercial consumers (in accordance to the Law
of Ukraine «On Natural Gas Market,»*?) yet, the level of gas prices for household consumers
(including for TCE to produce the heat for household needs) is restricted in accordance to the provision
on public service obligations of Naftogaz (PSO)*!.

Figure 5. Dynamics in the natural gas prices for different consumer categories without VAT,
UAH/K cubic meters
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Source: Naftogaz Ukrainy

Shadow schemes established before the Revolution of Dignity were based on location factor abuse.
According to Naftogaz estimates, price difference between different groups of consumers made it
possible for regional gas distribution companies (RGD) to incorrectly distribute more than 0.6 BN
cubic meters of gas every year*?. In particular, such opportunities could have been utilized by the
entities belonging Group DF, owned by Dmytro Firtash, who has reached a dominant position in the

40 3akom VYkpaimm "llpo pumox mpumpommoro razy" Ne 329-VIII Bim 9 xBitma 2015 p.,

http://zakon2.rada.gov.ua/laws/show/329-19.
4 Introduced by ITocramoBa KMY Bim 1 sxotHa 2015 pokxy Ne758, http://zakon2.rada.gov.ua/laws/show/758-2015-
%D0%BF/ed20151010. As of day, PSO has been prolonged until August 1, 2018. See IloctanoBa KMV Big 30
TpaBHA 2018 poxy Ne415, http://zakon2.rada.gov.ua/laws/show/415-2018-%D0%BF.
Po3npibne mocrawanHs razy B pamkax [ICO: Maninymsamii 3 oOcsramMu Ta CyOCHAIIMH periOHaIbHUMH
ra3ornocradyajbHUMHU KOMIIaHIIMH. Hadtoras VYkpainy,
http://www.naftogaz.com/files/Information/170926_Report_re RSCs v2-pdf UA.pdf.
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natural gas distribution system and retail supply (70% of the market) in 2007-2012%. Firtash also
consolidated the assets of four of the six largest Ukrainian chemical production enterprises.

Deviations in the official statistics on the natural gas usage per unit of ammonium produced
accompanied with the parallel increase in the output may be indicative to some manipulations.
However, after differences in gas prices for households and commercial users shrank, volumes of gas
used in this industry have approximated the level of 2009, while ammonium output decreased**. This
brings us to conclusion that equalization of prices for different categories of gas consumers
substantially reduces opportunities for nontransparent gas distribution schemes. At the same time, price
increase was of substantial importance to make Naftogaz profit making. Owing to only to this factor,
the company received additional UAH 4.3 BN (after royalties were paid)*.

[lustrative is the situation around Kirovohradgaz company controlled by DF Group for ten years. With
the government being a major shareholder it was able to regain operational control over the company
only in July 2017. According to the documents, Regional Gas Company Kirovohradgas was selling
large volumes of gas to «ghosts». That means from 2009 to 2016 over 384 fictitious accounts of
household consumers were opened in the region, making it possible to overstate the scope of natural
gas consumption by households. For example, in 2015 natural gas shown as consumed by the holders
of such accounts amounted to 1.5%,. In 2016, it reached 2.6%.*. Actually, such schemes could have
been practiced by other regional gas companies. In addition, in January 2018 information emerged
about a household needs gas embezzlement scheme at TCE. NABU detectives have established that
from 2013 to 2015 enterprises owning Novoyavirsk and Novorozdolsk TPP could have illicitly
purchased more than 300 MN cm of gas at the “privileged price” for the amount of UAH 1.4 BN. In
addition, the gas obtained in such a way could have been used for the purpose of electricity production.
Selling electricity at the tariff based on the market price for fuel eventually reached the 60% level of
profitability*’.

These examples are compelling evidence that approximation of gas prices for households and
commercial consumption is an important prerequisite for limiting opportunities for corrupt abuse in the
gas market. Kirovohradgas data shows that over January-August 2017 the share of gas consumption by
fictitious consumers grew to 6%, which corresponds to insignificant restoration in the difference of gas
prices for households and commercial consumers*. As of February 1, 2018, the price for gas for
commercial consumers already exceeded the household price by 55%*. It should be underscored that

43 KoHIEeHTpallis aKTHBIiB B CUCTEMi PO3IOLITY Ta po3apiOHOro mocTavaHHs rasy posmodanacs y 2007-2008 pokax, Koian
ctpykrypu Group DF orpumany KOHTpoJb OLTBII SIK HaJl AECSTKOM yKpaiHChKHX 00mrasiB. ¥ 2009 poui Group DF Bxe
KOHTpOJIIOBaa Onm3bko 2 necsaTkiB oOnrasiB. B uacu SIlHykoBuua kommaHii BAanocs 30UIBIIMTH CBOIO YacTKy B
o0nraszax, mpuadaTH JeKiIbKa HOBUX Ta HU3KY MAKETiB aKIliii HU3KK ApiOHIMMX MichkTa3iB. OkpiM 11p0r0, y ceprri 2012
POKyY ypsii A3apoBa 1epeaB JiepKaBHI ra30po3Mo/Iiibui CHCTEMH Ha TOCIIOZapChKe BiJaHHs 00JIrasis.

Po3npiObne mocrawanHs razy B pamkax [ICO: Maninymsamii 3 oOcsramMu Ta CyOCHAIIMH periOHaIbHUMH
ra3ornocradyajbHUMHU KOMIIaHIAMH. Hadtoras VYkpainy,
http://www.naftogaz.com/files/Information/170926_Report re RSCs_v2-pdf UA.pdf.

44

Birpenko [Opiii, "He pnamo w™idam mnpuHmkyBarn Hamry Trigsicts", Hosoe Bpemsi, 15 rpyans 2017 p.,
https://biz.nv.ua/ukr/experts/vitrenko/ne-damo-mifam-prinizhuvati-nashu-gidnist-2375947.html.

Po3npibHe rmocrayanus razy B pamkax [ICO: Manimynsuii 3 oOcsiraMum Ta CyOCHAiIMH  perioHAIbHUMH
ra30moCcTaq4aIbHAMH KOMITaHisIMH. Hadroras VYxpainu,
http://www.naftogaz.com/files/Information/170926_Report re RSCs_v2-pdf UA.pdf.

"Bukpuro cxemy po3kpamanss rasy Ha 1,4 mupn rpH", HABY, 17 ciuns 2018 p., https://nabu.gov.ua/novyny/vykryto-
shemu-rozkradannya-gazu-na-14-mlrd-grn.

Po3npiObne mocrawanHs razy B pamkax [ICO: Maninymsamii 3 oOcsramMu Ta CyOCHAIIMH pErioHaJbHUMHU

ra3onocradyalbHUMU KOMITaHIiSIMH. Hadroras VYkpainuy,
http://www.naftogaz.com/files/Information/170926_Report_re RSCs_v2-pdf UA.pdf.
¥ TIpetickypanTtu Ha TPUPOTHHI ras. Hadgroras Vkpainu,
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the household gas price will stay restricted to at least August 1, 2018 (according PSO) *. As a result,
the price difference for different consumer categories will also remain. Therefore, introduction of
principles of free pricing in the gas market is the main strategic direction for reducing corruption risks.

Ukraine has already reached first positive results by eliminating multibillion corruption rents
due to ensuring uniform prices for all consumers. This means that going forward - in spite of
populist statements made by some political forces and attempts to return to old corrupt schemes -
Ukraine has to proceed with the policy that aims to ensure uniform prices for different consumer
categories.

PRODUCTION SHARING AGREEMENTS

Production sharing agreements (PSA) is one of corruption schemes in the sphere of natural gas
extraction and sales. A number of private companies concluded PSA with Ukrgazvybodyvannya,’! a
subsidiary to Naftogaz (back in 2002 one such agreement was concluded, in 2004 - one PSA
agreement, and both 2007 and 2014 had one such agreement concluded)®. PSA enterprises provided up
to 8% of the total scope of the Ukrgazvydobuvannya's®® production.

The selling price for indigenously produced gas was established lower than the market price. The price
left out the cost of geologic exploration and new field developments>*. Accordingly, given the fixed
low selling price for gas, entering into PSAs was declared as a necessity to attract the flow of
investments. Meanwhile, Ukrgazvydobyvannya was unable to perform operational control over shared
assets, because the number of its votes in the higher body for agreement management did not exceed
50%"°.

Box 3. Example of Joint venture UkrGas-Energo

Following the gas conflict between Naftogaz and Gazprom at the end of 2005 and start of 2006 and the signing
of an agreement to regulate the relations in gas sphere, RosUkrEnergo (RUE) became a monopoly supplier of
gas to Ukraine®. In February 2006, the negotiating process on establishment a joint venture Closed Joint Stock
company UkrGazEnergo, which had to supply gas from RUE to Ukraine’s domestic market was completed. The
parity basis founding members of the company were Naftogaz and RUE.”’. From March 2006 to April 2008,
UkrGazEnergo was a monopoly supplier of gas to the domestic market. It's intermediary activity was wound
down after Yulia Tymoshenko became prime minister. Naftogaz tried and failed to liquidate the company.
Instead, through a number of court decisions Naftogaz was stripped of its package of UkrGasEnergo shares®®. As

9 TTocranosa KMY Bin 30 tpasus 2018 poky Ned 15, http://zakon2.rada.gov.ua/laws/show/415-2018-%D0%BF.

SIPJSC “Ukrgasvybodyvannya “is Ukraine’s largest gas production company, subsidiary of NJSC "Naftogaz Ukrainy ".
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https://www.epravda.com.ua/news/2016/06/22/596664/.

53 Piummii 3eir HAK "Hagroras VYkpainu" 3a 2015 pik, http:/www.naftogaz.com/files/Zvity/Naftogaz-Annual-report-

2015.pdf.
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2015.pdf.
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https://www.pravda.com.ua/rus/articles/2006/01/5/4395629/.

57 "Hadroras Ykpainu" i "PocYkpEnepro” yemimno 3aBepummm neperosopu moo creopenns CIT", Hadroras Ykpainu, 2
motoro 2016 p.,

http://www.naftogaz.com/www/3/nakweb.nsf/0/DDD2CO1E61E1E4C1C225710F004E4291?0OpenDocument&year=2006&
month=02&nt=%D0%9D%D0%BE%D0%B2%D0%B8%D0%BD%D0%B8&.

8 Cymosa cmpaBa Ne32/44. 01.02.2017 mocTtanoBor BHINOro rocmomapchkoro cyay Ykpainu Oyno s3aiumieHo 6e3
3amoBosieHHs KacamiHy cipaBy HAK "Hadrora3 Ykpaian", http://www.reyestr.court.gov.ua/Review/64531553.
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a result, Naftogaz suffered a number of financial losses. In particular, the company has not succeeded to receive
almost UAH 1 BN in dividends paid from 2006 to 2008>’. UkrGazEnergo loaned UAH 580 MN to Ukrtransgaz
for blue fuel transportation®. Finally, in November 2017, the proceeding in the case on ownership right to 4 BN
cm in Ukrtransgaz storages resumed®'. If the court rules against Naftogaz, potential losses could total more than
UAH 32 BN.

Gas produced under PSAs was sold at the understated prices to shell companies and to final consumers
(in particular to industrial enterprises) at market price, while received funds were siphoned off via
fictitious entities. Such schemes, first, caused losses to the State Budget. For example, in the
investigation on the case of corrupt schemes which included enterprises controlled by parliament
deputy Volodymyr Onyschenko (who fled abroad) losses are estimated at almost UAH 3 BN of
government losses (including, UAH 1.6 BN of gas resale and UAH 1.3 BN in unpaid royalties).
Government incurred these over the period starting January 2013 through January 2016%. PSAs also
presented a danger, with Ukraine’s indigenous gas production dropping, because the private partners
have not made sufficient investments into infrastructure modernization and support®®. Enterprises under
PSAs failed to fulfill the production plans. For example, in 2015 only 1.16 BN cm of gas was
produced, with the plan target figure being 1.5 BN cm. The failure on the part of private investors to
meet their obligations under PSA was detected by an audit conducted by a new management of
Ukrgazvydobuvannya®,

To date, PSAs have been terminated. In 2015 management of Ukrgazvydobuvannya conducted
pretrial talks with the partners under PSAs, yet such talks did not prove successful. As a result,
Ukrgazvydobuvannya filed court claims on PSA termination65. In addition, the company lodged a
claim to the Arbitration Institute of the Stockholm Chamber of Commerce against two companies for PSA
termination. In May 2018, Stockholm Court of Arbitration will pass its partial decision on termination
the agreement between Ukrgazvydobuvannya and LLC Carpatygaz and Misen Enterprises AB
(shareholder of Carpatygaz)66.

The fights againds the PSAs contributed to establishing a market price for Ukrainian gas. PSA
schemes became economicall inappropriate in the form in which they were concluded before®’.
One again, this indicates the need to equalize prices for for different categories of consumers,
which limits the possibility of corruption schemes.

59 "Cyn BimMoeue xommanii ®iprama y Bomoxinmi razom B IICI' Vkpaimn". [Izepkano Twxms. 16 mumms 2015 p.,
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NONTRANSPARENT CONTRACTS WITH RUSSIAN FEDERATION

A new agreement between Gazprom and Naftogaz was concluded in January 2009. This contract
removed the intermediary role of RUE and established direct contract relations between two companies
with respect to selling and buying of natural gas. According to this contract, the basic gas price
amounted to 450 USD per 1,000 cm. Yet, the price itself was not transparent, because it was only the
price indexation formula, which was included into the contract, while the formula used to calculate
basic price was not there. In addition, the Ukrainian side took upon itself the obligation to purchase
from Gazprom 52 BN cm of gas every year, starting with 2010. In addition, annual contract volume
could not be more than 20% different from the volume determined by the agreement document.®%%

Following the Russia's annexation of Crimea and invasion of eastern Ukraine, Naftogaz has gradually
opted out from Russian gas imports’’. In 2015 only 37% of the imported gas was purchased from
Gazprom, with the remainder coming from European suppliers. As early as in 2016 Naftogaz has
purchased no gas from Gazprom. Hence, opting out of Russian gas and switch to gas purchase from EU
enabled Naftogaz to save UAH 121 BN (more than USD 4 BN) "'over 2016. The decision of
Stockholm Court of Arbitration cancelled the requirement to observe the principle «take -or- pay»
provision, which made it possible for Naftogaz to use legitimate grounds for not paying UAH 56 BN
of Russian state claims’?. At the same time, Stockholm Court of Arbitration dismissed Ukraine’s claim
to compensate the amount overpaid over the previous year. According to Naftogaz estimates, the
amount overpaid reached USD 14.1 BN (based on the data available as of May 2017)".

Russian gas transit using Ukraine's gas transit system was been also based on a tariff established in
political agreements, Ukraine was one of the cheapest gas transiting countries in Europe. For example,
in 2008 the Russian gas transportation price amounted to 1.7 USD per 1,000 cm for 100 kilometers.
Yet, according to expert estimates, the transit tariff could have amounted from 5.11 to 9.32 USD per
1,000 meters for 100 km’*. Under the 2009 contract, the basic gas transit tariff was 2.04 USD per 1,000
cm for 100 km, yet, in exchange for a gas price discount it was established at the level of 1.7 USD”. In
February 2018, the Stockholm Court of Arbitration passed its decision in favor of Naftogaz, and in so
doing confirmed violation by Gazprom, of its transit volumes obligations. Given the already made

8 "Tasopa yroma Tumomenko-Ilyrina. IloBmmit Tekcr." VYkpaimceka mnpasma, 22 ciuas 2009  p.,
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p-, http://www.pravda.com.ua/rus/articles/2009/01/22/4462733/.
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payments for gas delivered over 2014-2015, the court obliged Gazprom to pay Naftogaz USD 2.56 BN
in compensation’®.

Since opting out of Russian gas purchases in 2015, Ukraine has succeeded to diversify it gas supply
sources. If in 2016 there were 34 companies importing gas to Ukraine, in 2017 there were already 67.
Naftogaz remains Ukraine's main gas importer. The number of its European gas suppliers in 2017 was
13, two less than in 2016. At the same time, the law On Natural Gas Market”’ has somewhat de-
monopolized the gas market and strengthened the role of public traders. In 2017 they imported 5.4 BN
cm (38.3% of the total volume of gas imported), which is almost twice as much as in 2016 (2.9 BN cm
or 26.1%)®. Ukraine succeeded in reducing the risks of its dependence on the sole supplier. The
Stockholm Court of Arbitration is compelling Naftogaz to again buy Russian gas in the volumes
proportionate to market needs— 4-5 BN cm. Even if Ukraine resumes such purchases, the volume shall
not exceed one third of total gas imports, and the contract between Naftogaz and Gazprom» expires in
20197,

Given the non-transparency of 2009 Gas Contract, and multibillion losses related to it, Naftogaz
victory over Gazprom in Stockholm Court of Arbitration is a significant, yet underrated,
anticorruption step taking into account the non-transparent 2009 gas contract and related
multibillion losses.

Apparently, diversification of fuel sources and full-fledged operational natural gas market makes an
objective precondition in the reduction of corruption in the gas market.

ECONOMIC EFFECT OF MEASURES IMPLEMENTED IN GAS MARKET

Narrowed scope of opportunities for abuse is one of the main anticorruption achievements in the gas
market over recent years. The results with respect to gas sector reformation include the following:

e Narrowed scope for arbitrage based on price differences which existence resulted in Naftogaz
shortfall of UAH 7 BN (USD 0.9 BN) over 2009-2013. Government annual losses on average
amounted to UAH 1.4 BN (USD 0.18 BN).

e PSAs were terminated. Only within one criminal case, it was established that over 2013-2015
Ukraine lost UAH 3.1 BN or UAH 1 BN per year.

e Because of the contract between Naftogaz and Gazprom, from 2011 to 2015 Ukraine overpaid
USDI14.1 BN, resulting in an average annual loss to Ukraine's government of USD 2.82 BN.

Summing up, we may say that government discontinued incurring annual losses in the amount
approximately USD 3 BN. The above mentioned measures allowed Naftogaz, whose deficit in 2014
amounted to 5.7% of GDP or more than UAH 90 BN (USD 7.6 BN), to become profit making,

76 "Hagroras Burpas y 'asnpomy apbitpax mono TpansuTy: I'asnpom samiatutsk Hadrorasy 2,56 mupn mon.", Hadroras
VYkpaiHu, 28 JIIOTOTO 2018 p-
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NEXT STEPS

Over the several recent years, changes in gas market proved one of the key reforms in Ukraine. In
particular, Naftogaz corporate governance reform was launched, the Law «On Gas Market» was passed
and free pricing principles at gas market were partially implemented. Yet, in spite of large scope of
government losses being discontinued, the following steps are vital going forward:

Completion of Naftogaz reforms, including, consistent implementation of the adopted
unbundling plan for the company (according to the Third energy package of EU regulations). At
the same time, independence in the work of Naftogaz Supervisory Board is to be maintained, as
it is a key factor of positive changes in Naftogaz functioning. Along similar lines, the

company which will be operating the Gas Transportation System, which will start its operation
after unbundling process is completed, must be guaranteed. Efficient work of the company is a
essential for increasing profitability and the amount of taxes paid. Such budget revenues may
be further used to pay subsidies, which, given the further growth in gas price for the
households, will likely increase.

Ensuring the gas market functions on the free pricing basis, which will make it possible to fully
offset price arbitrage related risks. In particular, it is crucial to reduce difference in gas price for
households and commercial consumers. It should be kept in mind that interference in pricing
(with the help of Public Service Obligations) is also affecting Naftogaz's profitability. Naftogaz
has already stated that as a result of its fulfillment of the Cabinet of Ministers-assigned PSO it
has already experienced a shortfall of more UAH 110 BN®?°.

Ensuring transparent distribution of licenses to develop Ukrainian gas fields, as from time to
time conflicts occur with respect to noncompetitive distribution of licenses among private
companies. The license distribution mechanism needs to be reformed to bring real competition
to the country's gas production sector.

Ukraine has to further diversify gas import sources in order to avoid its reliance on the sole
supplier. This being said, it is important that competition be in place not only among suppliers
but also among importers.

Ukraine needs to ensure competition in the domestic market in the gas distribution supply
sector. To do this end, it is necessary to abolish the regional gas monopolies (oblgas), which for
many years have been instrumental in making profits from price arbitrage.

80 "YxprassumoOysanns i Hadroras ssepHymuca no KaGimery MiHicTpiB MmIomo KOMIGHCAIi BHTpAT, MOB‘SI3aHHX i3
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SECTION 4. TAX ADMINISTRATION

“TAX HOLES” IN UKRAINE

So-called “tax holes” have been traditionally one of the problems inherent to the Ukrainian tax system.
The Ministry of Revenues and Duties estimated in 2014 that in 2013 the value of tax holes exceeded
UAH 300 BN and resulted in almost UAH 50 BN of income not received by the State Budget®!.
According to the government’s estimates, the cumulative volume of tax holes from 2010 to 2013 was
nearly UAH 600 BN. Tax holes exist in various forms. They take the form of different arrangements
under which some taxpayers use other entities to obtain tax benefits, reducing their tax payments
(primarily VAT, corporate income tax and excise taxes) or to receive unlawful VAT refunds.®?

In addition to export transactions, VAT refunds can also be unlawfully received under "artificial"
transactions where the selling price is lower than the purchase price of goods. The counterparties of tax
holes that use these schemes either to increase gross expenditures, or to arrange a tax credit scheme, are
most often companies registered to a shell company and exist a short period of time.

Box 4. Official definition of tax holes

In accordance with the official definition given in Order of the State Fiscal Service (SFS) No.543 "On Ensuring
the Comprehensive Control of VAT-related Risks," dated July 28, 2015, "a benefit generating entity ("tax hole")
is a taxpayer of VAT, who does not recognize but does not pay VAT liabilities, while the counterparty declares
the amounts of a tax credit with no real economic or other economic activity underlying such transactions, and
consequently forms a tax credit with characteristics of risks»™. Meanwhile, the "beneficiary is a VAT payer,
who receives unwarranted tax benefits due to the reflection in the tax reporting data of inaccurate data of
economic transactions using the benefit-generating ("tax holes") and benefit-transmitting entities (transmitters),
including in the supply chain."

In 2014, the government of Ukraine declared that one of its top priorities is fighting the tax holes,
which are most often related to the provision of VAT credit scheme to other enterprises by fake
companies. Thus, according to SFS estimates, in Kyiv, the volume of the VAT credit schemes reached
about 4% of total tax liabilities in late 2016 and early 2017.3% In June that year, First Deputy Minister
of Revenues and Duties Thor Bilous reported on the first successes in the elimination of the tax holes,
which facilitated UAH 2.6 BN of revenues to the state budget.®® According to Prime Minister Arseniy

81 "Mimgoxomis mictamo 3 "momaTkoBux sM" 2,6 Minesapaa rpuseHp", Exonomiuna mpasma, 1 uepsms 2014 p.,
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meanwhile there is no economic benefit from the operations they perform, or from individual transaction they effect."
(Order of the State Tax Administration of Ukraine No0.266 of April 18, 2008, lost effect due to the order of the Ministry
of Revenues and Dues of Ukraine No. 165 of June 14, 2013).
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Yatsenyuk, these results were achieved thanks to the efforts of the tax authorities to curb VAT
shenanigans, to reduce the illegal circulation of excisable goods and to improve customs control.®

In 2015-2017, the government introduced a series of systematic steps to combat tax holes. The SFS
Order No. 543 of July 28, 2015, established personal accountability of the heads of the State Fiscal
Service (SFS) territorial divisions for properly working with the VAT payers registered in the
territories they oversee, and who, based on results of the reporting period, engaged in risky operations,
manipulated with tax reporting indicators, drastically expanded operations and were involved in tax
evasion schemes. Heads of the SFS territorial divisions were also made accountable for the detection
and reporting of tax holes and probable tax evasion schemes by SFS territorial bodies, where
"transmitters" and beneficiaries are registered. Although courts did not report on any cases with regard
to heads’ of the SFS units, personal accountability thus far, some allegations against detained former
SFS head Roman Nasirov were related to tax hole shenanigans.

The most significant of the measures introduced in the last three years aimed at tightening control over
the full payment of VAT and eliminating tax holes is the restriction of conversion platforms,
introduction of the electronic VAT administration system and the end of of automatic registration of
tax invoices. These steps have strengthened control over VAT payments, having narrowed the
possibilities for the formation of tax credit schemes. Meanwhile, they allowed the government to
introduce automatic VAT refunds in 2017.

CONVERSION PLATFORMS (MONEY LAUNDERING PLATFORMS)

Conversion platforms/sites provide services of illegal encashment of funds and have been one of the
most common types of illegal business. These platforms (that is special purpose vehicles or SPVs)
submit tax reports on behalf of the enterprises under their control, to the state tax inspectorates at the
place of registration. SPV-tax holes formed false tax credit while SPV-ransmitters “transmit” tax credit
in favor of the beneficiaries without actual economic activity behind the documents. The platforms
receive a profit as a percentage of the "cashed in" funds (5-12%).

According to the Chief Military Prosecutor's Office of the General Prosecutor's Office of Ukraine, in
2011-2013, conversion platforms operated under full control of the tax authorities, namely, ex Minister
of Revenues and Duties Oleksandr Klymenko. In fact, we are talking about an intentionally created
vertically integrated system, through which businesses were practically forced to carry out the relevant
operations. There are various estimates of the scale of operations of conversion platforms. Ukraine's
Prosecutor General's Office (PGO) estimates that between 2011 and 2013, the scheme-based credit
formed by means of conversion platforms resulted in UAH 43.8 BN in revenue losses for the State
Budget from non-payment of VAT and UAH 52.1 BN from the non-payment of corporate income tax.
A study of the Institute for Social and Economic Transformation (ISET) suggests that the annual
volume of the scheme-based credit due to the operations of the conversion platforms was nearly UAH
40-50 billion, which, according to expert estimates, led to UAH 12-15 BN of under received budget
revenues per year.?’

As conversion platforms help other companies create a tax credit scheme and receive cash to finance
operating activities without paying taxes, the fight with them was recognized as a priority in 2015-
2016. In 2016, ex SFS head Nasirov said that during 2015 60 conversion platforms terminated their

8 "Apceniii Sluemrox: Yci cXeMH MONEpeqHbOi BIamd IikBimyroThcs', Exomomiuma mnpasma, 14 Tpasma 2014 p.,
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operations.®® In the first two months of 2016, another 13 platforms were closed, through which UAH
10.7 BN had been encashed. During 2016, SFS operational units closed 77 conversion platforms with
an annual turnover of UAH 27 billion. The SFS estimated that the closure of such platforms in 2016
helped to save for the state UAH 4 billion.%’ In 2016, a system of electronic VAT administration was
introduced which also contributed to eliminating the conversion platforms. In order to further limit the
activities of conversion platforms operational search actions continued in 2017- 2018.

ELECTRONIC VAT ADMINISTRATION SYSTEM

In 2016, the electronic VAT administration system (VAT EAS) was launched, which worked in the test
mode in the first half of the year and was fully up and running in July 2016. This system is designed to
limit manipulations with VAT, specifically, to help control completeness of VAT payments, eliminate
tax holes and slash the market of tax minimizers. VAT EAS implies that each VAT payer has a unique
account in the State Treasury, where VAT obligations are accumulated, which are reduced by the
amount of the tax credit. VAT payers must register all VAT invoices in the Unified Register of Tax
Bills.

Since the official announcement of VAT EAS launch, businesses were protesting this innovation as
they thought it might affect operating expenses of companies in the recession. To reduce this negative
impact, all companies were granted a tax credit in the system, equal to one twelfth of the annual
amount of VAT in 2014. Although VAT EAS is burdensome for businesses compared to similar
systems in the EU countries, according to ISET experts, the introduction of VAT EAS was
instrumental for the elimination of marginal tax holes, pushing up the price for services for benefit-
generating entities and considerable savings of budget revenues from VAT minimization.”® Thus,
according to SFS, in the first few months of 2016, when the VAT EAS was operating in the test mode,
UAH 5 BN was withdrawn from the shadow turnover.’! In general, the SFS’s report on the
implementation of 2016 Work Plan®? states that they prevented formation about UAH 11 BN scheme-
based tax credits that year. Myroslav Solda, the acting head of SFS estimated that the VAT EAS helped
to remove the problem with conversion platforms from the SFS’s agenda completely®’.

In 2015 and 2016, the effective VAT rate increased, which may be explained by improved
administration.

VAT ADMINISTRATION: RISK MONITORING SYSTEM

Given the large share of the scheme-based tax credit in tax holes, in 2017 the government introduced a
special risk assessment criteria-monitoring system (RACMS), which initially worked in the test mode

8 TIpec-pemis A®C "Poman HacipoB: KOHBepTamLiliHi IEHTPH MArOTh 3AIMIIMTHCA B MuHylIomy", 29 mororo 2016 p.,
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http://sfs.gov.ua/data/files/199244.pdf.
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starting from April and in the mode of blocking tax invoices from July.** The system was designed to
reduce the scheme's tax credit by blocking tax invoices with risky counterparties. Riskiness is
determined based on the defined criteria.

The SFS estimated that the introduction of the RACMS produced positive economic effect right after it
was launched in the test mode: the scheme-based credit reduced by about UAH 1 BN monthly.*
Meanwhile, the system of automatic blocking of tax invoices launched in July 2017 was different from
the system that was tested. This was primarily due to the fact that the Ministry of Finance identified the
risk criteria for tax bills on June 13 (the order to that effect came into force only on June 20).
Therefore, in fact, the test mode lasted only a few days, not three months, as predicted earlier.
Moreover, the Petya virus cyber-attack exacerbated the existing problems.

The new risk criteria, along with a few other factors (in particular, conflicts with other tax laws and
inconsistent codes for inputs and ready products in the Ukrainian Classification of Goods for Foreign
Economic Activity (UKTZED) led to situations where even diligent taxpayers faced problems. The
number of blocked tax invoices exceeded the SFS estimates reported on the eve of the RACMS rollout:
in the first months of operation, 0.5% of all filed tax invoices/adjustment calculations were blocked
versus the expected 0.1% of all invoices.”® In addition, the SFS data for Kyiv demonstrate that 36% of
the blocked tax invoices can be tracked to the real sector, not the entities engaged in tax schemes,
therefore a lot of good faith companies faced losses and fines from counterparties.”’

In order to resolve these problems, in November 2017 the Ministry of Finance introduced changes to
the criteria for recognizing a risky taxpayer.”® The new criteria, however, failed to fully address the
problems faced by the businesses, and the parliament's Committee on Taxation and Customs Policy
continued criticizing the government for failing to put the tax administration on a right track. Lack of
consensus with regard to the criteria for identifying highly risky transactions between the
Ministry of Finance and members of the Committee led to a temporary suspension of the system
of automatic blocking of tax invoices.” Therefore, effective as of January 2, 2018, the system
stopped functioning.

During January and February, efforts are being made to streamline the RACMS. The launch of a fully-
fledged system is crucial for the elimination of scheme-based tax credits and unjustified VAT refunds.
In March, the new mechanism of the RACMS was launched. The SFS estimates that the new
mechanism will reduce the number of automatic blocking of tax invoices and minimize fake tax
credit.!%

% As per clause 74.2 article 74 of the Tax Code of Urkaine of December 02, 2010, Ne2577-VI with changes and
amendments.
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"Mupocnas Ilpogan: CMKOP 3abnokoBano mmme 0,5% monmarkoBux Hakmagaux"', 4 BepecHs 2017 p.,

http://sfs.gov.ua/baneryi/zupinennya-reestratsii-pn/308789.html; "JIPC: Pobory CMKOP ymockonameno". 21

mucromana 2011 p., http://sfs.gov.ua/media-tsentr/novini/317328. html; "MupocnaB I[Ipoman: Cucrema OIOKyBaHHS

PHU3MKOBHX HAKJIAJHUX CTOCYETHCS THX, XTO Aoci Oyaye cxemu yxwieHHs". 6 junus 2017 p., http:/sfs.gov.ua/media-

tsentr/zmi/302343.html.

7 "BroKyBaHHs TIOJATKOBUX HAKIAJHHX: CXEMH 1 CKPYTKH Hamam y TpeHmi", https://taxlink.ua/ua/news/blokuvannja-
podatkovih-nakladnih-shemi-ta-skrutki-j-nadali-v-trendi.html.

BN IDC: Pobory CMKOP ynockonaneno", 21 mucronana 2011 p., http://sfs.gov.ua/media-tsentr/novini/317328.html.

% MinictepcTBo (inancis "Cucremy pusukis 3 [1JIB Gyme THMYAacOBO 3yIUHEHO IO MOMEHTY y3TOIKEHHS ONITHMAIBLHOTO
pillieHHs, 11O BiJIOBiIAaTHME iHTEpecaM BCIX CErMEHTIB Oi3Hecy Ta Iomnepe/pKyBaTHME po3KpaigaHHs Orokery", 12
muras 2017 p., https://goo.gl/Tfyltd.

100 TdC "Hosuit mMexanism CMKOP B mecaTku pa3iB 3MEHIIWTH KiJIBKICTh OJIOKYBAaHb IIOJAaTKOBUX HakmagHux", 21
oepesns 2018 p., https://www.facebook.com/SFSofUkraine/posts/1884006494966665.
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AUTOMATIC VAT REFUND

Every year businesses traditionally complain about delays in VAT refunds and corruption schemes in
this area. To receive VAT reimbursement timely businesses were often required to pay kickbacks to tax
officials.!®" According to ex Finance Minister Oleksandr Danyliuk, 50-60% of all corruption in the SFS
has traditionally been linked to non-transparent tax refunds for businesses.!?> Chronical arrears of VAT
refunds were from time to time formally reduced by the provision to businesses of VAT bonds, which
the businesses often sold with 25% haircut. At the same time, for the introduction of automatic VAT
refunds, it was imperative to eradicate scheme-based tax credits in the first place.

Therefore, the first step towards the introduction of automatic VAT refund (regardless the additional
criteria such as the size of the tax credit, the size of the average monthly salary, etc.), was made by the
government in 2016 when the VAT EAS was launched. However, in 2016, the automatic VAT refund
was not launched, as the Tax Code provided for two registers of applications for VAT refund from the
budget, and therefore the control over the reimbursement remained in hands of the SFS authorities.

Hence, in 2017, another attempt was made to switch to a truly automatic VAT refund. Thus, since
April 2017, in parallel with the introduction of RACMS in the test mode, the government introduced an
open electronic VAT register (which ran for three months in the test mode)!*. Under the new
procedure, the application for VAT refund is filed with to the register in the chronological order. The
office check should be completed within no more than thirty days. In some cases, the SFS may conduct
a documentary check, but its duration is also limited to thirty days. If no breaches found, the Treasury
should reimburse VAT automatically within five business days. Meanwhile, the Register records the
date of submitted application for reimbursement, as well as the dates of inspections, their completion,
as well as the amount of the application and the VAT refunded. A company may appeal to court if it
disagrees with the SFS decision not to refund the VAT.

Analysis of the Register’s open data reveals that the SFS indeed began to reimburse VAT in due
time, and the scheduled dates for conducting office and documentary checks are adhered to.
According to the SFS, the total VAT reimbursement debt decreased from UAH 15.3 BN on April
1, to UAH 0.93 BN on October 1, 2017.1%4

ASSESSMENT OF REFORM PROGRESS

During 2014-2017, the government made a lot of effort to improve the efficiency of tax administration,
and, above all, VAT. The problem of conversion platforms, that existed in fact as a state-
sponsored withdrawal scheme for tax evasion purpose, was resolved, and even though the
platforms may exist somewhere, the scale of their operations has significantly decreased. As a
result of taken actions, budget revenues increased, reflecting an increase in the effective VAT
rate. According to the IER, additional revenues from the elimination of conversion platforms and
the fight against scheme-based tax credit amounted to approximately USD 3 BN.

101 Tt was emphasized by Hanna Derevyanko, the CEO of the European Business Association, that some SFS officials
earned money on VAT Refunds https:/daily.rbc.ua/ukr/show/ukraine-zapushchenna-avtomaticheskaya-sistema-
1491312402.html.

102 Nanmmok Onekcanap, "Mu 3amycKaeMo BiIKPUTHI eJIeKTPOHHMI peecTp Bimmkomysanss ITJIB...", 1 xsitaa 2017 p.,

https://www.facebook.com/o.danyliuk/posts/1808330762820706.

Peectp 3asB Ha BimmkomyBanHs [1/IB noctymHmii 3a mocumanasaM: https:/www.minfin.gov.ua/reestr.

104 nJI®C: 3aboprosamicte 3 Bimmkomysamus [IJIB  ckoporwmace wHa 94%", 3 xoertEa 2017 p.,
https://www.ukrinform.ua/rubric-economy/23 17083-dfs-zaborgovanist-z-vidskoduvanna-pdv-skorotilas-na-94.html.
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Changes in the administration of taxes, increased transparency and introduction of e-office for
taxpayers contributed to positive assessments of the SFS tax administration procedures.!® According
to TADAT!% mission experts assessments the SFS has received the highest score «A» for such areas as
transparency in the SFS work, relevance of electronic services which are developed in accordance to
payers’ requests, high level of measures applied after disputes were resolved at courts, and also for
timeliness of tax returns filing and payment of tax liabilities. At the same time, the «B» score was given
for reliability level of performance, which is somewhat lower than the best international practices and
to such indicators as efficient feedback with payers, macro forecasting of tax revenues, internal control
and external supervision over the SFS activities.

Figure 6. Effective VAT Rate
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Source: in-house estimates based on data of the State Treasury and State Statistics

In addition, the introduction of automatic VAT refund improved the financial condition of the business,
since earlier "kickbacks" for facilitated refunds reached as much as 20-30% of the amount of VAT
subject to reimbursement. The companies received additional resources to finance their investment
projects, which is critical for accelerating economic growth in the medium and long term.

Box 5. Customs experiment

Since September 2015, government has conducted a so called customs experiment, under which half of the
amount in excess of monthly target for customs proceeds, such as duty, excise tax on excisable goods brought
into Ukraine, value added tax on goods brought into Ukraine, is sent to the Special Funds of respective regional
budgets to finance, modernize and repair the roads. In 2017, as a result of customs experiment, 7 BL UAH was
sent to the road repair, and 6 BN UAH of such funds is expected in 2018. Overall, there is an opinion that the
experiment contributed to reduced corruption at the customs, as the local authorities have become more
interested in high proceeds from the customs fees.

105 "TADAT: Okpemi mponeaypu MoaaTkoBoro aaMinictpysants B JJOC BiANOBiqal0Th HAWKPAIMM CBITOBUM MpakTUKaM",
27 mororo 2018 p., http:/sfs.gov.ua/media-tsentr/novini/328580.html.

106 TADAT — niarHOCTHYHMI IHCTPYMEHT OLIHKH €(EKTUBHOCTI MOJATKOBOI CHCTEMH, po3pobiennii MB®, €apokoMiciero
ta CBiToBMM OaHKOM, http://www.tadat.org/.
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NEXT STEPS

In general, steps to increase control over completeness of payment of VAT and other taxes were
reasonable. They resulted in less room for rent-seeking activities in the tax area. At the same time, the
available evidence suggests that these successes are limited in nature, which is primarily due to the
failure to reform the SFS. The importance of such reform cannot be overestimated as 62% of
businesses’ complaints to the ombudsman relate to various aspects of the tax system.!'?’

Taking this into consideration, in June 2017, the Ministry of Finance and the SFS began implementing
a comprehensive SFS reform project.!®® The tax administration diagnostics determined four main areas
of reform, as follows: switching to the mainly electronic means of servicing the taxpayers, increasing
the efficiency of tax audits, increasing efficiency of tax debt recovery procedures, and improving
performance of tax service personnel. The directions of the SFS reforms were determined correctly,
and their implementation will further contribute to curbing graft in the SFS and reducing the
opportunities for abuse of the tax system. But in January 2018, the Cabinet cancelled its own decisions
on SFS reform adopted in 2017. New vision of reform has not been proposed so far, although the
reform remains as urgent as ever.

107" ByrpimoBa Slma, "Yomy He MoxHa Bigkmazath pedopmy JAPC", Exomomiuma mpasma, 26 rpymms 2017 poky,

https://www.epravda.com.ua/columns/2017/12/26/632531/.

108 Manmmox Onexcannp, "JlepsxaBHa (icKanbHa COyxk0a Mac HalaBaTH OLIBIIICTH IOCIHYTr oH-naiH", 9 TpasHa 2017 p.,
https://minfin.gov.ua/news/view/oleksandr-danyliuk-derzhavna-fiksalna-sluzhba-maie-nadavaty-bilshist-posluh-
onlain?category=novini-ta-media.
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SECTION 5. PUBLIC PROCUREMENT

PUBLIC PROCUREMENT REFORM

For many years, Ukraine has been trying to reform its public procurement system '*’. But the first
attempt to streamline this area in a systemic way was made in 2010, when the law "On Public
Procurement" was adopted.!'’ Having this law in place was a condition for the signing by the
government of ex Prime Minister Mykola Azarov of the Memorandum on cooperation with the IMF
and deepening of cooperation with the EU. However, shortly after the adoption it was amended in a
way that brought to nought the principles of transparency and competition. In particular, the resulting
loopholes in the law made it possible to procure for the Euro-2012 football championship'!! without
the competitive procedures prescribed by the law. Moreover, later on a special procurement process
was introduced in the energy sector. In addition, amendments were made that actually gave way to
corrupt practices in the procurement for state-owned enterprises''2. Such steps resulted in the
suspension of EU support anticipated by the government.

Public procurement was one of the areas mostly affected by corrupt practices at all levels of the
government and a source of the country's significant financial losses. Ukraine's SBU Security
Service claimed annual losses from corrupt practices in the field of public procurement reached
10-15% (UAH 35-52.5 BN) of state budget expenditures!'>. However, if we were to analyze public
procurement on a case by case basis, then the state could have lost in fact a much larger percentage of
funds allocated for procurement. So, in the case of Euro-2012, officials could have embezzled almost a
third of the multibillion-dollar budget for the championship preparation (according to Freedom
House)!!'*. Due to the legislative changes in 2012, corrupt practices threatened to permeate the market
of procurement for state-owned enterprises with the annual volume of about UAH 300 BN In 2013, the
value of the procured goods, works and services reached almost UAH 186 BN and almost half of them
were purchased through a noncompetitive procedure (single-source supplier)!!>.

In 2014, as part of fiscal consolidation measures and with support of the IMF and EU in Ukraine, a new
Law on Public Procurement!'® was adopted which was to a large extent harmonized with the EU
provisions. This law was designed to increase transparency and openness of the procurement, increase
the number of customers, limit the grounds for non-competitive procedures and reduce the list of
exclusions from the law. The Ministry of Economic Development and Trade (MEDT) was appointed
the main public procurement agency, and the Antimonopoly Committee the appointed to deal with
grievances related to procurement. The adoption of a new law became a strategically correct step, but
the law itself was not able to solve all problems with procurement. In particular, the practice of non-
transparent selection of winners was still in place, as was the possibility to make changes to the tender

199 "[ornmu6nenns BigHocun misk €C ta Ykpainoro: llo? Yomy i sx?", pen. M. Emepcon, B. Mosuan, ISBN 978-617-7393-
38-1, http://www.ier.com.ua/ua/publications/books?pid=5330.

110 3akon Ne2289-V1 Bix 1 ueprrs 2010 poky (mabpas unnnocTi 30 mumas 2010 poky).

1 By estimates of the Freedom House, a third of the budget for preparation to EURO 2012 was pilfered by the government
officials (See http://news.liga.net/news/economics/844016-
chinovniki razvorovali_tret deneg_na evro 2012 freedom_house.htm Ta
https://www.epravda.com.ua/columns/2013/05/13/374398)/).

112 3akon "[Ipo 3acamy JepkKaBHOI aHTHKOPYIIiMHOI IMONITHKM B YKpaini (AHTHKOpymmilina crpareris) ma 2014-2017
pokn", Ne1699-18 Bin 8 cepnnst 2015 p., http://zakon2.rada.gov.ua/laws/show/1699-18.

113 Tbidem.

14 "Yyposuuky pazsopoBanu TpeTh nener Ha EBpo-2012, - Freedom House", 19 kgitus 2013 p., https:/goo.gl/L.27c51.

115 3akon "IIpo 3acamu AepkKaBHOI aHTHKOPYIiMHOI MONITHKM B YKpaiHi (AHTHKOpymmiiima crpareris) ma 2014-2017
poxu", Ne1699-18 Bin 8 cepmus 2015 p., http://zakon2.rada.gov.ua/laws/show/1699-18.

116 3akom Ne1197-VII Bix 10 xsitas 2014 poxy, http://zakon5.rada.gov.ua/laws/show/1197-18.

43



documentation after all participants had already submitted their bids. Thus, according to MEDT
estimates, in 2014 corrupt practices and low competition in the public procurement sector precluded
from saving almost 20% of the total budget allocations for procurement in 2014.'"”

In order to solve these problems, in 2015, the government launched a pilot project on the introduction
of ProZorro's electronic procurement system''8, In January 2015, the law "On State Procurement" was
amended to facilitate conduct of electronic procurement. Shortly thereafter, in February 2015, the
Ministry of Justice, the Ministry of Defense, the State Management of Affairs and the state-owned
company Energoatom conducted pilot electronic purchases through the ProZorro system. During the
pilot, the system was tested on subthreshold electronic purchases of goods and services up to UAH
200,000 and UAH 1.5 million, respectively (by October 1, up to UAH 100,000 and up to UAH 1 MN,
respectively). To perform transactions, the procurement participants could use the services of six e-
commerce markets. Later that year, other central executive authorities joined the electronic
procurement system. According to the MEDT, the system was running effectively and during 2015
alone, enabled to achieve 14% of savings (saving is understood as the difference between the declared
and actual prices).

In December 2015, parliament adopted the law On Public Procurement drafted by the government and
largely aligned with the EU Directives 2014/24 /EC and 2014/25 /EC. All central government bodies
and natural state monopolies switched to procurement through ProZorro on April 1, 2016, while other
government entities (including local budgets) did so on August 1, 2016. ProZorro should be used for
the purchase of goods and services worth over UAH 200,000 and works over UAH 1.5 MN (in case of
natural monopolies the thresholds are higher: UAH 1.0 MN and UAH 5.0 MN, respectively).
Meanwhile, the data proves that customers use the ProZorro system also for sub threshold purchases,
which is explained by the desire to get the lowest possible price. Transparency and openness of the
procurement data are ensured by the clause in the law mandating that all purchase agreements over
UAH 50,000 (but below the threshold) should be made public in the ProZorro system. Obviously,
benefits of the new system include clear-cut procurement procedures and the introduction of an
electronic appeal mechanism!!®.

An important element of the public procurement reform is the establishment of a monitoring system. In
December 2017, parliament passed the law On Amendments to the Law of Ukraine On Public
Procurement and some other laws regarding monitoring of procurement”!?’, authorizing the State Audit
Office of Ukraine (SAOU) to monitor the processes and prevent abuse at all stages of procurement. In
particular, the law provides for the establishment of an automatic risk management system that will flag
any violation to supervisory authorities'?!. In addition, a specialized monitoring portal for Procurement
called Dozorro was built. It is an online platform where anyone can leave their comments and
information to a state customer, supplier, public and law enforcement authorities about the procurement
procedure, discuss and evaluate the terms of a specific procurement, and analyze procurement of an

117 See

http://reforms.in.ua/sites/default/files/upload/docs/7.1 20150514 nrc public procurement presentation v9 a4 dr 0.pdf.

118 See Caiit IIposoppo: http://prozorro.org/.

119 "[Mornmu6nenns Biznocun mixxk €C ta Ykpainoro: lllo? Yomy i ax?", pen. M. Emepcon, B. Mosuan, ISBN 978-617-7393-
38-1, http://www.ier.com.ua/ua/publications/books?pid=5330.

120 3akon "TIpo BHeceHHs 3MiH 10 3akony Ykpainu "Ilpo my6umiuni 3akymiBmi" Ta QAKX iHIIMX 3aKOHIB YKpaiHH 010

3IiACHEHHS MOHITOPHHTY 3akymiBels'", Ne 2265-19 Bin 21 rpyxus 2017 p., http://zakon3.rada.gov.ua/laws/show/2265-

Viii.

[Ipesunent mignucaB 3akOH IPO BHECEHHS 3MiH 10 3akoHy Ykpainu «[Ipo myOmigHi 3aKkymiBii» Ta JESKHX 1HIITAX

3akoHiB YKpaiHH 100 3[IMCHEHHS MOHITOPHMHTY 3akymiBeib / http://www.president.gov.ua/news/prezident-pidpisav-

zakon-pro-vnesennya-zmin-do-zakonu-ukrayi-45562; Ilpe3umeHT migmucaB 3aKOHOMPOEKT Ne4738-m mpo MOHITOPHHT

3aKymiBesb / http://www.me.gov.ua/News/Detail?lang=uk-UA &id=8d386b16-691d-44c1-a590-

9albb5d9a3tb&title=PrezidentPidpisavZakonoproekt4738-dProMonitoringZakupivel
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individual customer'??. The Dozorro portal runs the Best Practices Index in the pilot mode
(http://index.dozorro.org/ ). The availability of procurement data contributes to reducing
corruption in this area'?3,

OUTCOMES OF PUBLIC PROCUREMENT REFORM

In general, both Ukrainian and international experts recognized the reform of public procurement as the
most successful in 2016. The introduction of ProZorro electronic procurement system and the
accessibility of the module for the Platform’s Data Analysis (bi.prozorro.org) were major contributors
to the transparency and openness of information related to public procurement of both central and local
government authorities, state-owned enterprises and natural monopolies. According to the Center of
Excellence in Procurement (Kyiv School of Economics), as a result of the introduction of
ProZorro's electronic procurement system, the number of single source supplier transactions
dropped, which may also to some extent evidence the reduced fraud due to public scrutiny and
increased competition.!** Greater transparency and credibility of the system helped to significantly
increase the number of suppliers, which also led to better procurement terms. The number of small
enterprises (including individual entrepreneurs) among public procurement participants has increased.
This was also due to a reduced administrative burden in the form of less paper work and shorter
timeframes in the ProZorro electronic system. In May 2016, the Prozorro Electronic Procurement
System won the World Procurement Award 2016.'%°

Box 6. Ukrposhta case: price saving effect

To see what benefits may be secured by price competition let’s look at the following case of Ukrposhta. In late
2017, the company reported their success in the purchase of fuel. The prices for fuel directly bought by the
company from the country’s top three refuelling chains were on average UAH 1-1.5 lower than the price in the
cheapest chain and UAH 4-5 lower than the price of the most expensive chain. Soon after, in February,
Ukrposhta took advantage of price saving when purchased equipment and machinery (the price savings in this
case were defined as the difference between the purchase and market price). Thus, buying a multi-functional
Xerox product they secured a 45.8% discount, which allowed the company to save UAH 8.4 million on the
purchase of 2000 units. Saving on the purchase of different types of scanners ranged from 30.9% to 60.5%,
while savings in the tenders for the purchase of WiFi routers reached 70.8%. Buying 120 cars for mail delivery,
the company managed to save UAH 21.8 MN due to 14.4% difference between the purchase and market prices.
Ukrposhta representatives underscored that price openness and clarity of the tender conditions and high
competition ensured by the ProZorro system were the key to their successful and frugal procurement.

Source: “ProZorro: how to buy good product for less”, by Oleksandr Nakhod'?, https://goo.gl/9PgL i)

Transparency of procurement is also facilitated by quarterly reports on public procurement
outcomes prepared by the Ministry of Economic Development and Trade. According to the
MEDT, the percentage of savings (the difference between the expected value of the purchase and the
contract value) in the first quarter of 2017 amounted to 7.6% via open bids (or UAH 4.4 BN) and

122 ""poMaIchbKHiT KOHTPOIb AepsK3aKymiBens", https://dozorro.org/; the portal was built by the Transparency International
Ukraine with support of the Open Contracting Partnership, EBRD, Omidyar Network and International Renaissance
Foundation".

123 This corresponds to the international experience proving that openness of information on public procurement is a

prerequisite for curbing graft in this area. Modul 1, Fiscal Transparency,

http://siteresources.worldbank.org/PUBLICSECTORANDGOVERNANCE/Resources/285741-
1326399585993/ModuleFiscal Transparency.pdf.

"BrumB  ProZorro”,  lleHTp  BIOCKOHaJeHHS  3aKymiBedb  Opd  KHWIBCBKIH  MIKOJNI  €KOHOMIKH,
http://cep.kse.org.ua/assets/img/articles/Prozorro_report_ua.pdf.

125 See World Procurement Awards 2018, www.procurementleaders.com/world-procurement-awards/winners.

126 Oleksandr Nakhod is a deputy CEO of Ukrposhta in charge of procurement and assets management.
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almost 13% at sub threshold bids (UAH 0.8 BN)'?’. In the second quarter of 2017, procurement savings
reached 7.53% or UAH 9.34 BN.

Meanwhile, research of the Center of Excellence in Procurement (Kyiv School of Economics)
demonstrated that there are gaps in the ProZorro system that need to be addressed. In particular, efforts
should be made to prevent upward revisions of the purchase price through the conclusion of additional
agreements after the winner has been identified.'?® Also, the Center recommends teaching the lesson
learned after the successful experiment introduced within the framework of procurement for the
defense sector, whereby participants of public procurement were allowed 24 hours to correct
mistakes!?. As part of fulfillment of the commitments undertaken within the EU-Ukraine Association
Agreement, the government plans to take additional steps to reform the public procurement system to
improve its efficiency even more'°.

Box 7. ProZorro. Sales

Positive impacts after the introduction of ProZorro also pushed the government to introduce an electronic system
for the transparent sale of state property via the “ProZorro.Sales” system, currently operating on the pilot
basis'!. Effective as of February 1, 2017 the government launched on the pilot basis the sale of assets of
bankrupt banks under the leadership of the ProZorro team, the MEDT, NBU, the Individual Deposit Guarantee
Fund (IDGF) and Transparency International Ukraine '*2. On June 1, the electronic sales system reported
surpassing the first UAH BN in sales.'**

On March 31, 2017, state and municipal enterprises began using the system of transparent auctions to sell their
assets, as well as the leaseholds. Several ministries, central government authorities, local authorities, state and
municipal companies have already joined the system.

February 27, the e-platform for state auctions ProZorro.Sales received the international anticorruption award

from the C5 Accelerate and the US Institute of Peace within the framework of the competition “the Shield in the

Cloud Innovation Challenge .'**

An important element of the public procurement system reforms was Ukraine’s accession to the WTO
Agreement on Government Procurement in 2016. This means that Ukrainian companies have access to
public procurement markets in 45 countries with a total volume of USD 1.7 TN'3. Fulfillment by
Ukraine of its obligations arising from this Agreement is an important tool for improving the efficiency
of the national public procurement system.

127 3pitn chepu myOmiuHmMX 3aKymiBens, http:/www.me.gov.ua/Documents/List?lang=uk-UA&id=ca5d0012-c719-4750-

b1{8-cf5550ecb270&tag=Zviti.

128 Policy Brief "Jlomatkosi yrogu B YKpaiHi: MIPMYMHE BUHUKHEHHS Ta METOAH yrepemkenns", LIeHTp ymocKoHaneHHs
3akymiBens pu KuiBekkill mkoiti ekoHOMIKH, http://cep.kse.org.ua/article/amendment-to-the-contract/amendmentsv.pdf.

129 Policy paper "Uu moTpiGHO HaBaTH yYaCHWKAM IyONiYHUX 3aKyNiBenb 24 TOIMHU HA BUNpABIeHHS nmoMuiok?", Ilenrp
YIOCKOHANICHHs 3aKymiBedb mpu KuiBchkill mkoni exoHoMikH, http://cep.kse.org.ua/article/24-hodyny-na-poryatunok-
policy-paper/pdf.pdf.

130 Relevant steps were stipulated in the Agreement implementation plan, drawn by the Government.

131 Web-site ProZorro.IIpomaski, https:/prozorro.sale/.

132 First lots was entered into the system on October 31, 2016, and the cooperation agreement between the system and the
IDGF began in June 2016.

133 Mera Ta npurmumm peopmu "ProZorro.Ilpomasxi". https://prozorro.sale/aim.

134 This award is awarded to projects that achieve significant anticorruption effect and may become an role model for other
countries worldwide, https://prozorro.sale/news/prozorroprodazhi-peremogla-v-globalnomu-konkursi-antikorupcijnih-

proektiv.
135 Ukraine joined WTO Agreement on government procurement (GPA), https:/goo.gl/n3H4yS.
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In general, the reform of public procurement, namely the transfer of public procurement to the
ProZorro electronic procurement system, was recognized as the biggest victory of 2016. The ProZorro
Electronic Procurement System received the 2016 International Procurement Award in the nomination
Public Sector, and the 2016 Open Government Award. It was also included in the list of e-Procurement
models recommended by the EBRD and the Open Contracting Partnership

PUBLIC PROCUREMENT: CASE OF NAFTOGAZ

According to the results of 2016, Naftogaz became the largest user of the ProZorro system, and was
also recognized as the best bidder by the number of trades and the amount of savings'*®. For 11 months
0f 2016, 13 companies of the Naftogaz used the Prozorro system. In total, there were 43 customers
from the Group, which performed 8237 procurement procedures worth UAH 59.8 billion!*’. Their
savings achieved in the relevant period amounted to about UAH 1.5 BN which was 23% of the total
ProZorro savings ',

In 2017, the Naftogaz enterprises were the leaders of the public procurement system by the
amount of saved funds. In particular, in August 2017, PJSC Ukrtransgaz ranked first in terms of
savings (UAH 2.3 billion) among all customers of the ProZorro system, and PJSC
"Ukrgazvydobuvannya' ranked second (UAH 2.0 billion). The cumulative savings of just these
two companies of the Naftogaz Group make up more than a third of the total savings generated
by the ProZorro system'*,

One of the key priorities for the development of the Naftogaz enterprises was the reform their internal
procurement policy. The group improved its internal procurement system, specifically, its transparency
and standardization. Each procurement is done through the ProZorro system or through a 2-step
bidding. Under the new methodology, a detailed analytical note is prepared for each purchase, which is
used as a reference point for repeated procurement. In addition, new qualification requirements were
introduced that favor product manufacturers and official dealers. Naftogaz reserves the right of input
control and technical audit of the supplier, while disputes with counteragents are regulated by conflicts
resolution commissions.'*’ Similar innovations were introduced at individual enterprises of the group,
and this produces a cumulative positive effect on the group in general.

PHARMACEUTICALS PROCUREMENT BY INTERNATIONAL ORGANIZATIONS

It is important to note that the government chose a completely different way to eradicate high-
level corruption in the field of centralized procurement of pharmaceuticals, which has
traditionally been a jurisdiction of the Ministry of Health. Thus, in 2015, it was decided to
transfer procurement of pharmaceuticals to international organizations'*!. Prior to 2015, the
Ministry of Health (MOH) was responsible for centralized public procurement of medicines and

136 Piummii 3eiT Hagrorasy 3a 2016 pik, http://www.naftogaz.com/files/Zvity/Anual_report_ukr 170608.pdf.

137 Marepiamu 3 Komgepenmii "I'pyma HA®TOI'A3 — mposopi 3akymim", 7 rpymas 2016 poky,
http://www.naftogaz.com/files/Activities/Presentations-Conference-zakupivli.pdf.

138 Piummii 3BiT Hagrorasy 3a 2016 pik. http:/www.naftogaz.com/files/Zvity/Anual_report ukr 170608.pdf.

139 ProZorro Awards: mallycmimminn KOpUCTyBa4i CHCTEMM TyONiYHUX 3aKkymiBenb. 16 cepmus 2017 p.,

https://24tv.ua/prozorro_awards_nayuspishnishi_koristuvachi_sitemi_publichnih_zakupivel n853580.

Piunwnii 3BIT HAK "Hadroras VYkpainu" 3a 2016 pik. Omneparniiina e(eKTHBHICTB,
http://annualreport2016.naftogaz.com/ua/chogo-mi-dosjagli/operacijna-efektivnist/.

141 3akon "[po BHECEHHs 3MiH O JESKUX 3aKOHIB YKpaiHW W00 3a0€3MEUYEHHS CBOEYACHOTO JOCTYIY MAIIEHTIB 0
HEOOXITHHUX JIKapChKUX 3aCO0IB Ta MEOUYHHX BHPOOIB IUIAXOM 3MIMCHEHHS NEP)KABHUX 3aKyIIBENb i3 3aIy4CHHSIM
CIeliaNmi30BaHUX  Oprafizamiif, ski 3midcHIOOTH  3akymiBmi"  Ne269-VIII  Bim 19  OGepesms 2015 p.,
http://zakon5.rada.gov.ua/laws/show/269-19.
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medical supplies. Annual audits performed by the Accounting Chamber traditionally detected serious
problems and high corruption risks in this area. As the corrupt scheme embedded into the “body” of the
Ministry was difficult to eradicate from the inside, it was decided to transfer centralized procurement of
medical products to specialized international organizations. Centralized procurement of
pharmaceuticals for Ukraine in 2015-2017 was delegated to the selected organizations such as the
United Nations Development Program, the UNICEF Children's Fund and the UK Procurement Agency
Crown Agents. In 2017 alone, these international organizations were responsible for procurement of
medicines under 39 state programs for a total of UAH 5.9 BN.

The audit of the effectiveness of the use of state budget funds for procurement by these organizations,
undertaken by the Accounting Chamber in 2017,'%? attests to a more efficient use of funds compared to
the previous period when the MOH was in charge of its own procurement. Total savings of the public
funds for this period, according to the calculations of the Accounting Chamber, amounted to
UAH 379.3 MN or about 39% of the value of audited purchases (the audit covered the
procurement worth UAH 939 MN, while in 2016 alone, the procurement expenditures were UAH
3.9 BN). At the same time, the Accounting Chamber stresses the need to take further steps to
reduce the time from payment to delivery, as well as to enhance transparency of procurement.
The Charity Fund "Patients of Ukraine" claims, that the delegation of pharmaceuticals procurement to
international organizations contributed to greater efficiency of procurement, which enabled the
purchase a lot more medications for the same budget.'*

Effective as of 2019, public procurement of medicines and medical products should be performed by a
specialized procurement organization that has not yet been established. The main challenge associated
with this step will be the introduction of transparent procurement mechanisms and effective safeguards
against corruption.

IMPACT ASSESSMENT

The following are among key achievements of the public procurement reform:

» Greater transparency of the procurement process by providing public access to data necessary
for monitoring and evaluation of procurement

* Higher efficiency of procurement due to the development of competition between trading
platforms, procurement organizations and bidders

» Increased number of individual entrepreneurs among participants (42% in 2016)

* An improved suggestions and complaints system regarding procurement

According to MEDT methodology, the savings from the transition to the new procurement procedure,
which is estimated as the difference in the tender’s declared value and the contract price, is already
about UAH 40 BN.

Moreover, additional savings were secured as a result of the transition to near-market prices. Thus, the
price savings in purchases for major sectors (road repair, construction, purchase of petroleum products)
are estimated at about 5% -10%, which means UAH 10-24 BN (USD 0.4-0.9 BN) of additional gains
for the state budget.

142 3git PaxynkoBoi manaru "[Ipo pe3ynbratu ayauTy e(pEeKTHBHOCTI BUKOPHUC TAHHS KOILITIB IEPKOIOIKETY, BUIICHAX Y
2015 — 2016 pp. Ta 1 miBpivai 2017 poxy MO3y mis 3mificHeHHS AEp)KaBHUX 3aKyIliBeNb i3  3alydeHHSIM

crenianizoBaHux oprasizamiit". 2017 p., https://goo.gl/2MKB64.
1493 JTus. Caiit BO "TlanienTn Ykpainn", http://patients.org.ua/.
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NEXT STEPS

The reform of the public procurement system is not complete and needs to be continued.
Improvements must be made to rules and procedures that govern the obligations of the parties,
the procedures for challenging decisions and resolving conflicts arising in the procurement
process. The draft Government Action Plan for the implementation of the Ukraine-EU Association
Agreement put forth next steps in the field of public procurement regulation, which will further raise
efficiency of the procurement.

However, in future, it is imperative to refrain from making changes to the public procurement system.

This may undermine the basic principles of ProZorro operations, such as: transparency and non-
discrimination. In particular, Ukraine should refrain from fully adopting the bill "Buy Ukrainian"
(Ne7206), which was adopted in the first reading in December 2017. This bill defies the principle of

equality of all public procurement participants and is not in line with the provisions of the WTO Public

procurement Agreement, as well as the Ukraine-EU Association Agreement.!44

In addition, the requirement in the bill to present a large number of documents to confirm the Ukrainian

origin of products has a big room for corruption. Reduce participation of small businesses in public
procurement may be anticipated as another negative consequence. Once adopted this bill may also
create legitimate reasons for inefficient spending of public funds.

44 Bypakoscekmit  Irop, "Kymy#  ykpainceke i1 mHami  3000B’s3amms’, 14 mortoro 2018

https://www.facebook.com/IER.Kyiv/posts/2228879693793488.
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SECTION 6. TRANSPARENT GOVERNANCE AS PRECONDITION FOR CURBING

CORRUPTION

CLOSED INFORMATION - PATH TO CORRUPTION

Until recently, access to most state registers and other data kept by state agencies was actually
monopolized by these government agencies. At the end of 2013, there were only a handful of
registers open for public (for example, the Unified State Register of Legal Entities and Individual
Entrepreneurs'#®). Obtaining of information (including from the registers) required sending formal
inquiries to government agencies, while the data of most registries remained closed for the public. This
practice was conducive for shadow schemes based on the use of this data. For example, information
about registered ownership titles to real estate has always been available only for owners and
authorities themselves. This situation contributed to frauds in the real estate sector, in particular,
illegitimate sale and purchase of residential property, because it was difficult to verify who in fact
owned the traded assets. Meanwhile, hiding behind the argument about protection of citizens’ privacy,
the government limited the public's ability to control the authorities and detect corruption cases'*S.

Corrupt practices also involved the use of public registers in the interests of commercial entities.
The biggest reverberations were produced by a scandal with the electronic registries of the Ministry of
Justice, administered and managed for two years by two private entities. The government procured
these entities’ services without an open tender, and committed not only to pay for maintenance of the
registries, but pay additional monthly royalties for every inquiry sent to the registry’s software. In this
way, powerful corrupt arrangements were built around the operations of the civil relationship registries
that allowed private entities and their partners to earn monthly royalties in amounts bigger than the cost
of the registries.'*’. During 2006-2013, the amount of royalties for these private entities exceeded UAH
760 MN'#8. And only in 2014, the Ministry managed to stop payments under the false contracts'#’.

Over the years, information on public finances remained largely closed. Separate aggregated figures on
the implementation of state and local budgets were published by the State Treasury and the Ministry of
Finance. Meanwhile, detailed information on the financing of certain budget items at the state level was
traditionally inaccessible. Data on fulfillment of individual local budgets was even less accessible,
which allowed the authorities to use public funds inefficiently and secure additional benefits for
themselves. Closeness of procurement information generated and fueled corruption schemes in this
area.

TRANSITION TO OPEN DATA

The spread of open data is today one of the main tools for fighting corruption globally, which
emphasizes the importance of Ukrainian reforms in this area. In 2015, the G20 governments

145 "gdopMamis Npo BIACHUKIB KOMMNaHiil cTala 3aralbHONOCTYNHOK', VkpaiHchka mpasma, 22 xoBTHa 2013,

http://www.pravda.com.ua/news/2013/10/22/7000429/.

146 Binkpurts JlepkaBHOTO PEECTPy PEUOBHMX IIPAB HA HEPYXOME MANHO — JOBTOOYIKYBAHHH KPOK, ale IMOKHM MO Ieh
TIPOIIEC HE 3aBepIIeHO, http://kmp.ua/uk/analytics/exclusive/vidkrittya-derzhavnogo-restru-rechovih-prav/.

147 Byrycos IOpiii, "3amax Ha JepKpeccTpH: icTopis omHiel 3 Haii3yxBamimmx oG6opymok B Ykpaini", JIzepkano TekHs, 4
skoBtHa 2013, https://dt.ua/internal/zamah-na-derzhreyestri-istoriya-odniyeyi-z-nayzuhvalishih-oborudok-v-ukrayini-

.html.
1“8 "Hapnen Jposauk npussan HABY u [T1Y Bo30yauts npotus nenytara Jlepessuko neno "3a ormeiBanue nener”, LB.ua,
9 uepBHs 2017, https://Ib.ua/news/2017/06/09/368644 nardep_drozdik prizval nabu_gpu.html.
"Ilerpeko 3ameBHse, O Bci peecTpu Min'tocTy HaxiitHO 3axwmieHi", VYxpiapopm, 20 uyepBHs 2017,
https://www.ukrinform.ua/rubric-society/2251014-petrenko-zapevnae-so-vsi-reestri-minustu-nadijno-zahiseni.html.
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agreed the G20 Anticorruption Open Data Principles. They are simple: in order to stop corruption,
essential information should be public. Such openness is a prerequisite for the formation of an effective

anticorruption policy aimed at overcoming bribery and nepotism!'*.

Disclosure of information was recognized as one of the priorities under the Anticorruption Strategy for
2014-2017, which was voted into law in October 2014. The Strategy claims that access to information
of public interest is "a necessary tool for conducting journalistic investigations, and encouraging civil
society’s anticorruption activities." The anticorruption strategy envisaged implementation of a number
of measures: changes to the legislation, inventory take of public registers, dissemination of information

through a Unified state open data portal and Ukraine's participation in international initiatives'>'.

Box 8. Article 10! of the law On Access to Public Information

1. Public information in the form of open data is the public information in a format enabling its automated
processing by electronic means, the unhindered and free of charge access to it, and its further use.

Information managers are required to provide public information in the form of open data upon request, and to
disclose and regularly update it on the Unified state open data web portal and on their websites.

4. The list of data sets subject to disclosure in the form of open data, requirements for the format and structure of
such data sets, and the frequency of their updating are determined by the Cabinet. At the same time, the Cabinet
necessarily includes such information in the list, the access to which in the form of open data is stipulated by
law.

In April 2015, parliament adopted amendments to the law On Access to Public Information. The law
mandates that public information officers should publish and regularly update information on the
Unified public open data portal and on their websites'>2. In October 2015, government adopted a
regulation "On Approval of the Provision on Data Sets to be released in the Form of Open Data." The
annex to it listed the data subject to disclosure in the form of open data. There were over 300 top-
priority data sets, including several registries operated by central and local authorities (see Annex 1)!3.
In addition, in July 2015, the law On Amendments to Certain Legislative Acts of Ukraine on
Enhancing Transparency in the Sphere of Property Relations with a view to Preventing Corruption was
adopted'>*. It opened access to the registries of property rights and the land cadaster. As a result, in
2015, the opening of state registries was recognized as the most successful reform effort, as it expanded
the scope of possibilities to fight corruption!>. The placement of registry data on the Internet should
have eliminated corruption around access to such information. In addition, open registries have made it

150 See: Open Data: Promise, but not Enough Progress from G20 Countries,

https://www.transparency.org/news/feature/open data promise but not enough progress from_ g20_countries;
Introductory Note to the G20 Anti-Corruption Open Data Principles / http://www.g20.utoronto.ca/2015/G20-Anti-
Corruption-Open-Data-Principles.pdf.
3akoH Ykpainu " [Ipo 3acaau nep>kaBHOT aHTHKOPYIIIHHOT MOMITHKA B YKpaiHi (AHTHKOpYIIIiiiHa cTpaTeris) Ha 2014-
2017 poxu" Bin 14 xoBtHst 2014 poky Ne 1699-VII, http://zakon0.rada.gov.ua/laws/show/1699-18.
3akoH Ykpaiau "IIpo BHECCHHS 3MiH 0 JESKUX 3aKOHIB YKpaiHH MIOJ0 IOCTYIy A0 MyOniuHoi iHdopMmamii y dopmi
BigkpuTux naHux" Ne 319-VIII Bix 9 kBitHa 2015 poky, http://zakon3.rada.gov.ua/laws/show/319-19/ed20150409.
153 Tloctanosa KMY Bix 21 xostas 2015 p. Ne§35 "[Ipo 3arBepmikenns I1010KeHHS Ipo HAGOPU JAHMX, AKi MiIIATalOTh
OIIPUITIOAHEHHIO Y (hopMmi BiakpuTux nanux", http://zakonS.rada.gov.ua/laws/show/835-2015-%D0%BE.
3akon Ykpainn "IIpo BHeceHHs 3MIH J0 IESIKHX 3aKOHOJABUMX aKTiB YKpaiHM IIOAO IOCHIIEHHS IPO30pocTi y cdepi
BAIHOCHMH  BJACHOCTI 3  MerTol  3amoOiranHs  kopymuil"  NeS97-VIII  Bim 14  jumas 2015 poxky,
http://zakon2.rada.gov.ua/laws/show/597-viii.

biman Omena Ta iH. "5 Pedopm, saxi 3wmiHiooTe  Ykpainy", VoxUkraine, 7 ciuns 2016,
https://archive.voxukraine.org/2016/01/07/5-reform-yaki-zminiyut-ukrainu-ua/.
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easier to detect corrupt officials, as today it's harder to hide the property that may have been acquired as

a result of corrupt practices'>®.

In June 2014, the Cabinet also created an institution responsible for disseminating open data. In
accordance with the government's decision, the State Agency for Science, Innovation and
Informatization of Ukraine was transformed into the State Agency for E-Governance in Ukraine. The
new central executive authority was entrusted with the functions of implementing state policy in the
field of informatization, e-governance, formation and use of national information resources, and the
development of a digital society!’.

In April 2014, the Unified State Open Source Web Portal (http://data.gov.ua/), designed on the basis of
similar Internet resources of other countries (for example, the data.gov portal in the United States
created in 2009), was launched. As of January 2018, the portal contains more than 28,000 data sets
from about 2,000 information administrators'>®. All data is divided into 15 categories: construction,
state, environment, economy, land, youth and sports, education and culture, health care, taxes,
agriculture, social protection, standards, transport, finance, and justice. In December 2016, there were
only 8,500 data sets (from almost a thousand administrators)!>®, which can testify how rapidly the
portal is filled with information.

Specific attention should be paid to specialized open source data portals that have been created
over the last three years. First and foremost, it is the Unified web-portal of public funds use, in which
information is published in accordance with the law On the Openness of the Use of Public Funds
(adopted in February 2015)'%°. Already in September 2015, the ministry has presented the E-data portal
(https://spending.gov.ua/), which is an important anticorruption tool. Access to information on the use
of funds by the main spending units, the Pension Fund authorities, funds of compulsory state social
insurance is unlimited and free of charge, which enables monitoring and evaluation of the efficiency of
public expenditures. Since September 15, 2017, the portal has moved from the test mode to production
operations, and all public funds managers now must disclose the necessary information through the
portal'®'. At that time already, the portal was the largest open source of data on public finance!®?. In
addition, the State Treasury Service annually publishes data on the fulfillment of the central and local
budgets on its website. The availability of public data on public finances reduces opportunities for

156 [1a6ynin Biramiii, "BigkpuTuii peccTp BIaCHOCTI 3aXHCTHTh MaiiHO OixkeHLiB 31 Cxomy Ta Kpumy", YKpainchka IpaBia,
22 nunag 2014, http://www.pravda.com.ua/columns/2014/07/22/7032658/.

157 TloctanoBa KMV Binx 4 gepBHA 2014 p. Ne255 "Jleski muTaHHS NisUIPHOCTI IEHTPAJIbHUX OpPTraHiB BUKOHABYOI Biaau',
http://zakon4.rada.gov.ua/laws/show/255-2014-%D0%BF.

158 Ciummit nepKxaBHUI BEO-MOPTAN BIIKPUTHX JaHUX, http://data.gov.ua/.

159 "Ypsa cXBalMB MOCTAHOBY LIOJO YHOPSAAKYBaHHS POOOTH €IMHOrO JepKaBHOIO IOPTATy BiAKpHTHX HaHuX", Acomiamis
Mmict Ykpainm, | rpymas 2016, https://www.auc.org.ua/novyna/uryad-shvalyv-postanovu-shchodo-uporyadkuvannya-
roboty-yedynogo-derzhavnogo-portalu-vidkrytyh.

160 3akon Vkpainm "IIpo BifKpHTICTh BUKOpUCTaHHs myOmiurux komrtiB" Ne 183-VIII Bim 11 mortoro 2015 poky,

http://zakon2.rada.gov.ua/laws/show/183-19.

Haxkaz MinicrepcTa ¢inancis "[Ipo BrpoBamkeHHs y IPOMICIOBY €KCIUTyaTalifo €IMHOTO BeO-TOpTally BUKOPUCTAHHS

nyoniuynux komriB" Ne771 Bin 14 Bepechst 2017.

162 "y MinictepeTsi dinanciB Ykpainu npoiiuia mpec-koHpEepeHItis 3 HaroAu APyroi pidHmIi mpoekTy e-data". 18 BepecHs
2017,
https://spending.gov.ua/news?p_auth=6WSDiGE1&p p_id=newsportlet WAR EdataPortletportlet&p p_lifecycle=1&p

p_state=normal&p p mode=view&p p_col id=column-
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abuse in the adoption and fulfillment of budgets at both central and local levels, which will contribute

to more efficient use of the budget funds'®.

Work is ongoing on the integration of the Public Finance Portal, the State Treasury Service and the
ProZorro system, which will allow tracking the flow of funds from a tender announcement to
payment'®*. Even today, the openness of data on public procurements through Prozorro systems allows
monitoring and evaluating their effectiveness, as well as identifying possible schemes and corruption
risks. A Public Procurement Analysis Module (https://bi.prozorro.org) was launched to evaluate data
related to procurement.

An example of the anticorruption orientation of the ongoing change is the opening of data on ultimate
beneficiaries of Ukrainian companies for public access'®. Ukraine was one of the first countries to
introduce the latest FATF requirements for beneficiary owners'®®. In October 2014, parliament passed a
law that included the term "ultimate beneficiary" and disclosure requirements for end-owners '¢7.
Within a few months after the change in legislation!®® the term "ultimate beneficial owner (controller)"
(instead of "ultimate beneficiary") was introduced, and private legal entities were required to submit
details of the end-owners by September 25, 2015. As of early February 2018, only about 17,000
companies in Ukraine failed to provide information about their beneficiaries'®. In the summer of 2017,
the database of ultimate beneficiaries was placed on the Unified State Open Data Portal. In addition,
Ukraine became the first country to join the Global Register of Beneficiary Owners. The Open
Government's international multilateral initiative called this change "a great victory for the
implementation of the principles of transparency and accountability.”!”

Also, in an effort to raise effectiveness of the NBU’s oversight over banks, in March 2015, parliament
strengthened bank shareholders’ and management’s liability, specifically, established criminal liability
of bank’s related persons for any actions that led to declaring bank insolvent, if it caused significant
material damage to the state or the lender. In April 2016, the NBU completed the major portion of work
on the disclosure of the Ukrainian banks’ ownership structure, which resulted in identifying actual

163 Global experience proves that countries with higher fiscal transparency tend to have better credit ratings, more sound

fiscal discipline and lower level of corruption. See: Farhan Hameed. Fiscal Transparency and Economic Outcomes,
December 2005, https://www.imf.org/external/pubs/ft/wp/2005/wp05225.pdf.
164 V¢i migkpuTi nami mpo aepxkasHi (iHaHCH OOE€AHAIOTH Ha OjHOMY moprami. Texty.org.ua. 15 Bepecus 2017,
http://texty.org.ua/pg/news/textynewseditor/read/79619/Vsi_vidkryti_dani_pro_derzhavni_finansy objednajut.
€IovHUN Jep)KaBHUM peecTp IOPHAUYHHX 0ci0, (I3MYHUX OCIO-MIANPHEMIIB Ta TPOMAACEKHX (HOPMyBaHb,
http://data.gov.ua/passport/73cfe78e-89ef-4f06-b3ab-eb5f1 6aca237.

166 Cpinmumpkuii Aunpiif, "Poskpurts OeHedimiapHuX BlacHUKIB: (opMambHicTs Ha (opmansHicTs", Jlira3akon,/
http://uz.ligazakon.ua/ua/magazine article/EA007997.

167 3axon VYkpaian "IIpo BHeCeHHs 3MiH 10 JAESKHX 3aKOHONABYMX AaKTiB YKpaiHH IIOMO BH3HAYCHHS KiHIEBUX
BUI'OJIO0JICP)KYBAUIB  IOPUIMYHHUX 0ci0 Ta nyOmiunmx mis4i" Nel701-VII Bim 14 sxoetHs 2014  poxky,
http://zakon5.rada.gov.ua/laws/show/1701-18/ed20141014.

168 3akon Vkpainu "IIpo BHECEHHs 3MiH J0 NEAKHX 3aKOHONABUMX aKTiB YKpaiHM W00 3a0€3MEeYEHHS IisIbHOCTI
HarmionansHoTrOo aHTHKOpymMIiiiHOrO Ofopo Ykpainm Ta HarioHampHOTO areHTCTBA 3 NMHTaHb 3amoO0iraHHs KOpyTmmii"
Ne198-VII Bix 12 motoro 2015 poxky, http://zakon5.rada.gov.ua/laws/show/198-19; 3axon Ykpainu "[Ipo BHECEHHS 3MiH
JI0 JeSKUX 3aKOHIB YKpaiHU IIOAO BiJOMOCTEH Hpo KiHIEBOro OeHediliapHOTo BIAacHHKA (KOHTpoOJepa) IOpUANIHOT
ocobu" Ne475-VIII Bix 21 tpasus 2015 poky, http://zakon3.rada.gov.ua/laws/show/475-19.

169 Kommanii 6e3 6enedimiapis: xTo 3a ue siamosinae, Opendatabot, 6 mororo 2018, https://opendatabot.com/blog/147-no-
beneficiaries.

170 Ukraine opened up its beneficial ownership data: why it matters and how your country can be next, Open Government
Partnership, June 08, 2017, https://www.opengovpartnership.org/stories/ukraine-opened-its-beneficial-ownership-data-
why-it-matters-and-how-your-country-can-be-next.
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controllers of each bank, and even imposed on some banks disciplinary measures prescribed by
legislation.!”!

Some experts opine, that disclosure of information about beneficiary owners is a rare case where
Ukrainian legislation is ahead of the global transparency standards'”. The introduction of the relevant
changes into Ukrainian laws was an edge over the EU Money Laundering Directive, which introduced
a requirement to establish a register of ultimate owners in member countries (adopted in May 2015).!"3
Meanwhile, unlike in Ukraine,'” in the EU, access to such information may be limited by online
registration, payment of administrative fees and the need to provide rationale for the inquirer’s
legitimate interest.'”> In the USA, such legislative initiatives are still in the process of discussion,
whereas Ukraine has become a role model of reform implementation. In particular, examples of a few
other countries and Ukraine are mentioned in the justification to the bill S. 1454 (presented to the US
Senate in May 2017), which addresses, among other issues, the disclosure of businesses’ beneficiary
owners'’®, At the same time, Ukraine still lacks the tools for verifying beneficiary owners, which is an
important prerequisite for transforming existing information into a genuine tool for fighting corruption.
For example, some types of data that have been included in the "Provision on the data sets to be
published in the open source format" has yet to be made public.

It should be noted that open data not only enhances the possibilities of combating corruption, but
also contributes to economic growth. According to some estimates, in 2017, open data has already
brought the Ukrainian economy USD 700 MN. At the same time, if the pace of the relevant
developments is maintained, this indicator may grow to USD 1.4 BN by 2025 (0.92% of GDP).!””
Therefore, support of the open data dissemination and the development of tools for their analysis
should remain a priority in the field of combating corruption in the coming years. The
Anticorruption Strategy for 2018-2020 should also include specific steps to that effect, but none
of these have been included in the published draft document.!”® Consequently, open data directly
and indirectly will contribute to Ukraine's economic growth.

UKRAINE’S OPEN DATA RATINGS

The progress made by Ukraine in reforming the area of open data has been reflected in the
improvement of the relevant international ratings. According to the Open Data Barometer study
(prepared by an international non-governmental organization World Wide Web Foundation), Ukraine
ranked 44" in their rating in 2016, which is 18 ranks higher than in 2015.!7° The organization's experts
highly praised Ukraine for the introduction of open data in the areas of business registration, primary

171 "HBY 3asBUB Npo 3aBEpIIEHHS. OCHOBHOTO €TaNy PO3KPUTTS BIACHUKIB yKpaiHchkux Oamkis". YHIAH. 4 xsitus 2016.
https://economics.unian.ua/finance/130926 1 -nbu-zayaviv-pro-zavershennya-osnovnogo-etapu-rozkrittya-vlasnikiv-
ukrajinskih-bankiv.html.

172 PoskpuTTa GeHediniapaux BIacHukiB, Sayenko Kharenko Newlaw Firm, https:/www.sk.ua/ua/news/2906.

173 PoskputTst GeHediniapHux BIACHUKIB: HOPMANBHICTS Ha (GOPMAITBHICTS,
http://uz.ligazakon.ua/ua/magazine article/EA007997.
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175 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015, http://eur-lex.europa.cu/legal-
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176 S. 1454, Congress.gov, https://www.congress.gov/bill/115th-congress/senate-bill/1454/text.

177 Kosanbuyk Apryp, Xamkun Bikrop, Kynnarcekuit Slpocias. EkoHOMIUHMI TIOTEHIiAN BiIKPUTHX JAHUX st Y KpAiHH.
TAPAS, 2018, http://tapas.org.ua/wp-content/uploads/2018/04/1524641131.pdf.
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17 The Open Data Barometer, http://opendatabarometer.org/? year=2016&indicator=0DB.
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and secondary education, criminal statistics and the state budget.'®* Meanwhile, serious issues with the
openness of data on land ownership, geographic maps, healthcare system performance and a number of
other areas still need to be addressed.

The progress of Ukrainian reforms in the open data field was recorded in the Global Open Data Index
(GODI) rating, which is prepared by experts of an international non-governmental organization Open
Knowledge International'®!. In their rating today, Ukraine ranks 31 (54" in 2015) and is one of the
world leaders in the possibilities of using open data.!8?> GODI includes 15 categories of data in its
assessment (i.e., state budget, state statistics, purchases, etc.). In several spheres (state budget, national
legislation, and company registration) Ukraine ranks first,'®* since it made these data available for free
use.

In addition, Ukraine outperforms the clear majority of countries worldwide in the disclosures on draft
laws (7™ place), state procurement (11" place) and state statistics (38" place). At the same time, serious
gaps still exist in some other areas (i.e. air and water quality, geographic maps, and government
expenditures).'®* Thus, future reform efforts should be aimed at the industries, where the biggest
challenges with the openness of data are identified. This will allow Ukraine to go up further in the
international ratings and improve its international image.

E-DECLARATION AS AN ELEMENT OF PUBLIC CONTROL

One of the key anticorruption innovations was the creation of the Unified State Register of
Declarations of persons authorized to perform functions of the central or local government.
Previously, the system of declaring incomes of officials existed in a paper form!8>. Paper declarations
were submitted to the HR department of the state authority, where the employee worked, and were kept
there. The tax service checked and validated the declarations, but for obvious reasons, the effectiveness
of this work was rather low. In addition, Ukrainian legislation did not criminalize the submission of
knowingly false data, therefore officials could underreport their property and income.

In view of these and other circumstances, the 2014-2017 Anticorruption Strategy set as priority the
need for introduction of the electronic declaration system and the unified electronic database of
declarations!®.

The new format of the declaration has considerably expanded the categories of assets subject for
declaring. Whereas earlier a paper declaration consisted of six chapters, the present one consists of 16.
In particular, new sections have appeared on the beneficiary ownership in legal entities and on
property, intangible assets, and unfinished construction sites.'®” In addition, the electronic format of
declarations and the launch of the unified portal expanded public access to information on government
officials, which is an important anticorruption tool.

180 Ukraine. Country Detail. The Open Data Barometer,
http://opendatabarometer.org/4thedition/detail-country/?_year=2016&indicator=ODB&detail=UKR.

181 Methodology. The Global Open Data Index , https://index.okfn.org/methodology/.

182 Places. The Global Open Data Index, https://index.okfn.org/place/.

183 A few countries may share one rank.

184 Places. The Global Open Data Index, https:/index.okfn.org/place/.

185 Xomenko Casrtocnas, "II[o Take e-mekiapyBaHHs i B yoMy ioro mpotmema?"’, BBC Vkpaima, 28 sxostHsa 2016,
http://www.bbc.com/ukrainian/politics/2016/10/161028 e declarations_sx.

186 3akon "[Ipo 3acamu JEepKaBHOI aHTHKOPYMIiMHOI TONITUKM B YKpaini (AnTuKOpymuilina crpareris) ma 2014-2017
poxu" Bix 14 xoBtHs 2014 Ne 1699-VII, http://zakon(.rada.gov.ua/laws/show/1699-18.

187 "Ilo Take e-mekmapaimis i 4oMy iX Tomada Tak Jskae BHcoko mocanosuis”, CorruptUA, 15 nmmms 2016,
http://corruptua.org/2016/07/shho-take-e-deklaratsiya-i-chomu-yih-podacha-tak-lyakaye-visokoposadovtsiv/.
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The register became operational in August 2016 in accordance with the law On Prevention of
Corruption.'®® Responsibilities for keeping the register were entrusted to the National Agency for the
Corruption Prevention (NACP),'® a central executive body in charge of the formation and
implementation of the anticorruption policy. The NACP was established in March 2015 (under the
CMU Regulation "On the Establishment of a National Agency for the Prevention of Corruption"'*? and
the Law of Ukraine "On Prevention of Corruption"), and launched in March 2016 after appointment of
the quorum of the agency’s members.!*!

Despite technical problems, in September-October 2016, the first stage of submission of e-declarations
for 2015 took place. The registry claimed that documents were filed by more than 118,000 persons'®2.
Meanwhile, effective as of January 1, 2017, the circle of subjects of e-declaration has been
substantially expanded.'®*> As result over 1.5 MN of electronic documents have been uploaded,
including 1.2 MN documents to be presented annually, As of April 2018 the quantity of uploaded
documents has already exceeded 2.5 MN declarations and clarifications to declarations.

It should be noted that in March 2017 parliament Rada adopted amendments to the law "On Prevention
of Corruption", which obliged anticorruption activists to submit e-declarations. Such changes caused
criticism of the activists themselves and international partners of Ukraine. Various draft laws cancelling
electronic declaration for anticorruption activists or changing the law in force have been submitted to
parliament. However, Ukrainian lawmakers did not resolve this issue until the end of the period of
electronic declaring (by April 1, 2018).1%4

The Unified State Register of Declarations portal provides online access and search tools for open
data contained in electronic declarations. With time, the Registry will be integrated with other
databases,'> which will enable automated cross-checks of the submitted declarations. However,
the system of automated verification of declarations is not yet operational. As a result, the NACP
was able to check only a few thousands declarants (mainly the declarations of those hired as civil
servants'®%), which is only a small part of the total number of documents filed. Therefore, many
problems still need to be addressed to enable effective use of the data. In addition the problem of
mandatory e-declarations for anticorruption activists has to be finally resolved.

88 3akom VYkpainm "Ilpo 3amoGiramms  kopynmii" Bim 14  koBrHs 2014  poxy Ne  1700-VII,
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OIIPUIIIOZIHEHHS! JieKJiapaiiii 0ci0, yIIOBHOBaXEHHX Ha BUKOHAHHS (YHKIIH Jiep:kaBu ab0 MICIIEBOrO caMOBpsiyBaHHS"
Ne958/29088 Bin 15 mumas 2016 poky, http://zakon5.rada.gov.ua/laws/show/z0958-16.

189 HA3K, https://nazk.gov.ua/.
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193 "HA3K: 3 1 ciums 2017 poKy 3Ha9HO PO3IMMPHUTECA KOJO Cy0’ekTiB e-mexnapysanns”, HA3K, 16 macromama 2016 p.,
https://nazk.gov.ua/news/nazk-z-1-sichnya-2017-roku-znachno-rozshyrytsya-kolo-subyektiv-e-deklaruvannya.

4 "HA3K miaTpuMye cKacyBaHHS e-IeKIapyBaHHS IS FPOMAJICHKHX akTHBicTiB", J[3epkano Twkns, 1 mortoro 2018 p.,
https://dt.ua/POLITICS/nazk-pidtrimuye-skasuvannya-e-deklaruvannya-dlya-gromadskih-aktivistiv-267916 .html;
"Pama MoKe pO3TIISIHYTH CKAaCyBaHHS e-JIeKJIapyBaHHs U TpoMaJChkux akTuBicTiB", Pamio CBoOoxa, 3 xBiTHA 2018 p.,
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NEXT STEPS

The Anticorruption Strategy for 2014-2017 states that the provision of open access to publicly
important information was recognized as a priority area for action in the field of preventing
corruption. The necessary legislation was adopted, an open source portal was created and access
to a number of databases was granted. These changes have been reflected in the improvement of
several Ukraine’s international ratings. However, the reforms must keep up their impressive
pace in order to safeguard these achievements and attain further progress in ensuring openness
of information. Open data should remain one of the priorities of the anticorruption policy, in particular
to be included in the new anticorruption strategic documents. It should be noted that the draft
Anticorruption Strategy for 2018-2020 (published in September 2017)!°7 no longer contained measures
to ensure access to information, although reforms in this area are far from being complete. What should
be done now is the following:

* Legislative changes are needed to have in place guarantees of the proper quality of open
data and access to it. In particular, it is necessary to remove overlapping functions of the
registries and toughen responsibility for failure to comply with the requirements of the
relevant legislation.'*®

*  Monitor the dynamics of international ratings (Open Data Barometer and Global Open Data
Index) to determine the priorities for disclosures. Ukraine is the world’s leader in providing
access to information on certain parameters (i.e. state budget, national legislation, and
company registration), while significantly lags behind on others (environmental data,
geographic maps, and health care). Filling the "white spots" should be a priority in
maintaining transparency of governance. In some cases, this requires changes to the
legislation and creation of the appropriate infrastructure.

* Properly (financially and technically) provide for operations of the state registries, which
should facilitate the increase in the data volume and quality. Today, some state registries are
incomplete, which makes using them difficult. For example, only 7% of the cultural
landmarks have been recorded in the State Register of Immovable Cultural Heritage'®”.

* Design appropriate data analysis tools, to allow effective use of a body of open data that
became available as a result of the reform. In addition, it is necessary to ensure the
integration of databases, which will improve data analysis capabilities.

197 "TIpoext 3akony Yxpainu "[Ipo 3acamm Oep:KaBHOI aHTHKOPYIIIiMHOI HOMITHKY B YKpaiHi (AHTUKOpYMIIiHA CTpaTeris)
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polityky-v-ukrayini-antykorupciyna.

198 Jlap I'pumenko. "PykoBomurens noprana myonudnbix ¢uuancos €-data Anexcannp 1L[eJ0KOB: OTKpBITHIE [JaHHBIE B
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https://ukranews.com/interview/1821-aleksandr-shhelokov-otkrytye-dannye-v-ukrayne-vrode-by-est-no-na-dele-vse-
ony-fykcyya.

199 "To Jlepxpeectpy 3aHeceHi Tpoxu Oimbiue 7% mam'stok — Minkyast", Ykpindopm, 15 mororo 2018 p.,
https://www.ukrinform.ua/rubric-culture/2403838-do-derzreestru-zaneseni-trohi-bilse-7-pamatok-minkult.html.
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SECTION 7. DEREGULATION IN THE SYSTEM OF ANTICORRUPTION
MEASURES

International studies demonstrate that excessive regulation of business activity promotes corruption.
The more procedures a business needs to go through and the longer these procedures take, the more
likely it is that the level of corruption in the country is high. This assumption is backed by findings of
the 2009 World Bank Investment Climate Research Study.??’ The cause and effect link here works in
both directions: government regulation of business generates corruption, and corruption can lead to the
government introducing a regulation promoting one company or sector at the expense of others or at
the expense of the population in general®®!. That is why deregulation is an important tool in the
anticorruption framework, as it reduces the possibilities for abuse. In this section, we will focus on the
achievements and challenges of deregulation as a policy measure aimed at curbing corruption in the
country.

DEREGULATION AND BUSINESS ENVIRONMENT

According to the 2020 Strategy, deregulation is designed to create a comfortable business climate
by eliminating excessive administrative burdens on business and reducing excessive business
control by simplifying procedures and is one of the key areas of the state's economic policy.
Deregulation directly translated into the reduction of corruption. According to the analytical report
"2016/2017 Annual assessment of the business climate: National and regional dimensions,"
entrepreneurs often complain at complicated and obscure regulations, that one can’t follow, at
burdensome procedures, pushing entrepreneurs to seek "relief" through informal and excessive
payments to the decision-making officials. Therefore, it is not surprising that the deregulation, which is
the reduction in the number of documents required from entrepreneurs, ranks first among the reforms
that SMEs consider to be of paramount importance. This was quoted by 81.8% of the respondents.

In the four years since the Revolution of Dignity and the change in the political regime in the country,
Ukraine has risen in the World Bank Doing Business ranking by 38 positions from 112 in 2014 to 76 in
2018. It is expected that Ukraine may improve its ranking further.

During 2014-2017, significant efforts were made to simplify terms of doing business. Principal
achievements of deregulation in 2014-2017 were the reduction of regulations and regulatory
requirements, fewer administrative services and their improved accessibility for both general public
and business. In particular, MEDT?** reported cancellation of over 15,000 Soviet-era GOSTs and
revocation of over 90% requirements for mandatory certification, which enabled agribusinesses save
about UAH 7 BN per year on certification procedures, and the adoption of the Strategy of the technical
regulation system reform. The quantity of “mandatory” administrative services dropped from 116,000
to 1,000. In addition, a public database of comprehensive inspections was created and the reform of the
supervisory (control) bodies was initiated. Through liquidation of the state company Ukrekoreursy, a
corrupt scheme was eliminated.

200 Madani D. "Restrictive regulation is positively correlated to corruption," October 12, 2009,
http://blogs.worldbank.org/psd/restrictive-regulation-is-positively-correlated-to-corruption.

201 Bédard M., Less regulation and more competition to curd corruption, MEI, May 2016,
https://www.iedm.org/sites/default/files/pub_files/lepoint0816 en.pdf.

202 TIpesenramis MEPT wa XXI 3acimammi HamiomamsHOi pagm  pedopm, 29 cepmus 2016  p.,
https://issuu.com/mineconomdev/docs/nrc_deregulation print 2016-08-27.
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The Government's 2017 Performance Report?®® mentions cancellation of 450 obsolete regulatory acts
that limited and imposed additional administrative burden on the Ukrainian business. The editorial
paper of the analytical center VoxUkraine?** of December 22, 2017, claims that in the four years the
number of licensed activities reduced from 56 to 33. In addition, the number of activities requiring
permits decreased from 143 to 85. Moreover, in July 2017, a network of administrative service centers
was set up with 701 local operational centers.

In late 2017, at long last, simplified registration of the pharmaceuticals that were registered with the
competent authorities of the United States, Switzerland, Japan, Australia, Canada and registered
centrally by the competent authority of the EU, was introduced. This happened as a result of the Law
(No. 1396-VIII dated 31.05.2016) enacted in 2016 and the adoption of relevant regulations. Such
changes are intended to increase access of Ukrainian patients to medicines and to reduce corruption in
the field of registration of new medical products.

As noted above, contacts between business people and representatives of the supervisory bodies during
inspections represent a significant source of corruption in the business environment. In late 2016, the
government built a legal foundation for the reform of state supervision (control). In particular, the law
On Amendments to the Law of Ukraine On the Basic Principles of State Supervision (Control) in the
Area of Economic Activity regarding liberalization of the state supervision (control) system in the field
of economic activity" of 03.11.2016, the law On Amendments to Certain Legislative Acts of Ukraine
on Improvement of Legislation in the Area of State Supervision (Control) of 03.11.2016, and the law
On Temporary Features of Implementing State Supervision (Control) Measures in the area of economic
activity of 03.11.2016 were adopted. The authors of the "2016 Monitoring of the Progress of Reforms"
report prepared by the National Council of Reforms?% estimated that “the reduction in the number and
duration of inspections alone will save UAH 0.5 BN per year for Ukrainian businesses, not to mention
fines and bribes." A number of regulatory acts on deregulation of economic activity adopted in 2017
also targeted this area of state supervision. Of particular interest here is the launch of an integrated
public database of inspections, giving all interested persons free on-line access to information about
state supervision (control) measures. Moreover, a methodology was adopted to help the control
authorities determine the permissible frequency of business inspections, as well as the procedure for
implementing comprehensive planned state supervision (control) measures. The latter sets the
procedure for holding comprehensive scheduled control measures on a business simultaneously by all
supervisory bodies. In addition, other important normative acts were approved, including: economic
entities were allowed to engage the MEDT and DRSU to inspections, to make sure the supervisory
bodies adhere to legislative requirements during their inspections; the procedure for submitting
documents to the licensing body was simplified (according to a unified procedure, documents are
submitted in an electronic format through the Uniform State Portal of Administrative Services, and
should not be duplicated in paper form); and public access to information about urban planning
documentation was opened through a new web-based service on the Ministry of Regional
Development, Construction and Housing and Communal Services website.?*

In addition, the development of e-governance, as a mechanism for reducing the frequency of contacts
between an individual and an official should be mentioned, as it also mitigates the risks of corruption.
In particular, the State Agency for E-Governance is now up and running, portals through which

203 3git Vpsaay npo pesynsrati pobotn y 2017 poi, https:/www.kmu.gov.ua/ua/news/zvit-uryadu-za-2017-rik.
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deregulation policy— 2017 http://uz.ligazakon.ua/ua/magazine_article/EA010404.
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administrative services can be used are evolving, and individual identity systems, such as BankID and
MobilelD are spreading. Thus, according to MEDT in mid-2016, 16 administrative services were
accessible for businesses in an electronic format. In 2017, the intensive implementation of e-services
continued, granting the possibility to register a business, obtain licenses and many other official
documents on-line. Today, by our estimates there are 39 administrative services that can be obtained
electronically.

Meanwhile, it is necessary to deepen the implementation of deregulation measures. According to
DRSU information®’’ on the progress of implementation of the Government's plan for deregulation of
economic activity 2% out of 112 points of the plan, 48 were executed, 9 are a work in process, while the
rest, and this is about half of the planned, have not been fulfilled. The need to proceed with
deregulation more aggressively was demonstrated by the findings of the 2"! wave of the "Annual
Assessment of the Business Climate", where 73.2% of SME managers reported they did not feel the
effect of deregulation on their own business, however, 9.8% indicated their life became slightly easier
thanks to the deregulation. Those who felt the positive impact of deregulation quoted specifically the
moratorium on inspections, less bureaucracy and fewer permits, the creation of an electronic paper flow
system, the simplification of tax administration and streamlined registration procedures as most
successful measures.

One of the markers of deregulation is the time that entrepreneurs spend on dealing with government
officials, the so called "time tax." According to the 2" Annual Assessment of the Business Climate,
managers of SMEs spent 14.3% of their time on average to communicate with the authorities, which
does not differ from 14.6%, found out in the first wave.

There is a statistically significant difference in this indicator between enterprises of different forms of
ownership. While individual entrepreneurs spend on dealing with state authorities 10.9% of the time on
average, legal business entities spend 15.6% of their time. Recalculated per employee, the smaller is
the enterprise, the more time tax it faces. Thus, for microenterprises the time tax is 5.7% on average,
for small companies - 0.8%, and for medium-sized - 0.2%. According to the first wave results, these
figures were 2.9%, 0.6% and 0.2%, respectively. Similar to the cost of regulation, the time tax has
slightly increased for microenterprises and has not actually changed for small and medium enterprises,
which once again testifies to the need to intensify deregulation measures primarily affecting micro and
small enterprises.

BUSINESS CLIMATE AND CORRUPTION ASSESSMENT

In 2017, the IER completed the analysis of findings of a major study of small and medium-sized
enterprises (SMEs) in Ukraine as part of the second wave of the Annual Business Climate Assessment
conducted by the IER within the USAID LEV Program®®. Despite the common perception that the
business climate in the country does not improve or even worsens, the IER's findings, based on the
estimates and expectations of SMEs representatives across all regions of the country, indicate the
opposite.

The respondents “perceive” that the business climate is gradually improving. The national business
climate index, measured on a scale from -1 (very poor) to +1 (very good), in the 2016/2017 wave of
"Annual Business Climate Assessment" rose to +0.06 compared to +0.01, reported in the 2015/2016

207 3gir "Cran BukoHaHHs [LnaHy 3aX0/IiB MO0 AEPETYIIALIT TOCIOAAPCHKOT JISIIBHOCTI, 3aTBEPIKEHOTO PO3TOPSA/UKEHHAM
Kabinery MinictpiB  VYkpaium Big 23 cepnas 2016 p. Ne 615-p. na 20 rTtpaBHs 2018 poky",
http://www.drs.gov.ua/deregulation/plan-deregulyatsiyi-2016-2017-r1/.
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annual evaluation. This index is a complex indicator, which consists of four assessments: the business
environment in general, business activity in the short and long term, and regulatory procedures. Three
of the four index components have improved. And although negative assessments of the business
environment outweighed positive ones, they look better than a year ago. The most important driver in
this assessment is business’s optimism. Despite all problems faced by SMEs, they are optimistic about
their production plans with 47.8% of respondents intending to expand their operations in the next two
years, and only 10.2% anticipating contraction of their business within this term. Of note, this is the
best of all expectations measured in this study and this trend has signs of sustainability. Thus, in the
first wave of the "Annual Business Climate Assessment" in 2015/2016, “optimists™ also outnumbered
the "pessimists" significantly: 53% of SMEs planned to expand their activities in the biennial prospect,
and 8% planned to reduce it. Most optimists can be found among small and medium enterprises.
Although the balance of "long-term" optimism has somewhat deteriorated in the 2" wave of the study
compared to the 1% wave (+45 vis-a-vis +38), and there are reasons for that, which will be discussed
below, let’s admit the fact that business climate in the perception of the SMEs is gradually improving.

The SMEs optimism/pessimism is affected by a number of problems. Among the 22 issues that are
included in the Business Impact Assessment, according to the "Annual Business Climate Assessment"
2016/2017, the top ten include a lack of demand, political instability, high tax rates, complex tax
administration and accounting, inflation, frequent changes in the business-related legislation, high
regulatory pressure, corruption, the war in the East, and the lack of qualified personnel. In one year
between the 1% and 2™ waves the top 10 have changed: the political and macroeconomic situation has
stabilized, and business as a part of society is adapting to the war. Meanwhile, the importance of such
factors as lack of demand and shortage of labor force have increased significantly. This shows that,
benefiting from somewhat stabilized general political and macroeconomic environment, SMEs began
realizing their business expansion plans, while suffering from a lack of production inputs and the
customer demand, primarily, domestic, which is too weak to let them implement their ambitions.
Obviously, this problem is complex and is rooted both in the demand (limited resources) and supply
sides (quality of goods and services).

Observing the situation in the Ukraine’s SME sector we can’t but should say a couple of words
about corruption. Both in the 1%t and 2"® waves of the Annual Business Assessment, corruption
steadily ranked eighth in the rating, and the number of SMEs that choose it as a barrier has not
virtually changed with 23.4% in the 1%t wave and 22.6 % in the 2"%. Very often SMEs are
compelled to try to "fix" the situation with informal payments due to complex and contradictory
regulations, obscure rules and procedures and high fines for minor mistakes. Thus, in the 1%
wave of the '"Annual business climate assessment," 56% of SMEs agreed that entrepreneurs tend
to avoid real inspections and therefore give bribes.?!’ Some 44% of the interviewed SMEs are
convinced that it is necessary to have informal relations with representatives of the authorities in
order to run business successfully. This indicator has gone down compared to 2015: according to
the " Business Opinion Survey " conducted by the IER quarterly,?'! in 2015, 48.5% of the
surveyed business managers believed that "friendly terms' with representatives of the
government bodies and supervisory bodies were crucial if one was to succeed in business.

By results of the 1% wave of the "Annual Business Climate Assessment,” between 6% and 24% of the
interviewed representatives of SMEs reported they paid bribes and "voluntary contributions" in 2015
while passing through certain regulatory procedures. Moreover, unlike the established legislative rules

20 Kysakie O. becmanmsko B. Jly6poscokuit B. ®@emenn 1. "MCII Ta mepxkaBa: sK BiIHOBUTH B3aeMHy JOBipy?",
Koncynpramniiina podota, Kuis 2017, http://www.lev.org.ua/ua/articles/pp_SME _state trust.html.

21" JocimkeHHs inoBoi gyMkn", [HCTUTYT €KOHOMIYHUX TOCIIKEHD Ta MONITUYHUX KOHCYJIbTALIH,
http://www.ier.com.ua/ua/proekt dilova dumka.
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and procedures, corrupt "practices" did not make them feel uncomfortable,>'? with only 8% of the
respondents in the quantitative survey reported difficulties related to the need to pay bribes, that is,
everything was quite understandable and predictable. Results of the Annual Business Climate
Assessment of 2016/2017 demonstrate that in 2016, these quantitative characteristics did not change
substantially, and the share of SMEs reporting bribes and voluntary contributions in 2016 with the
passage of certain regulatory procedures ranged between 5.5 and 26%.>"3

The data provided earlier testifies to the need for further steps to tame the bribe-taking officials, and the
urgent need for systematic measures towards the creation of zero-level tolerance for corruption among
businesses.

The time and money spent by SMEs on regulatory compliance represent the same regulatory pressure
that ranked 8™ in the rating of barriers included in the Annual Business Climate Assessment. The IER
analytical report Annual Business Climate Assessment 2016/2017: National and Regional Dimensions
evaluated this burden based on the SMEs’ responses regarding time and money they spend on
completing main regulatory procedures (including administering of taxes). The resulting figure was
UAH 27,412, which is somewhat lower than UAH 29,761 derived in the first wave of the study, one
year earlier. At first glance, it may not look as a heavy load. However, the picture will be completely
different if take this figure recalculated on a per employee basis. The numbers will be quite impressive
with UAH 6,853 per employee for a micro business, UAH 1,142 for small and UAH 264 for medium-
sized. This means that a micro business carries a much bigger load than small and medium-sized
companies, on top of its costs related to its direct business. Meanwhile, let’s remember, that in
quantitative terms, microbusiness represents the largest share of the local SME sector.

NEXT STEPS

Along with the need of stepping up the implementation process for deregulation in accordance to
Government Plan, it is essential to use the tools of social influence and control over implementation of
appropriate regulation practice and to implement EU practices for assessment of regulatory acts impact
on business. In particular, wide use of M-test*!# to perform the systemic assessment of impact of new
regulations on business will make it possible to detect and cancel the regulations in a timely manner if
they generate corruption opportunities and add more burden on business. An important thing for
assessment and measurement of deregulation measures efficiency and establishment the environment
conducive for doing business would be an assessment of deregulation measures effectiveness, from the
business point of view, with the help of regular representative surveys of business of all sizes, with the
focus on small and mid-size businesses. Special attention is to be paid to further reforming in the
system of Government supervision and control, which is as a factor of corrupt pressure on business, to
shifting the emphasis in the work of the state supervision bodies from punishment to prevention of
legislative violations, improvement in the risk based approach to Government control and supervision,

212 "[[lopiuna ouinka minosoro kmimary 2015", Kuis 2015, http://www.lev.org.ua/abca.

213 An exception here is one of the procedure related to recommissioning of premises after a majo repair, which grew to
46%. This, however, required further scrutiny in 2017 results. Business are expected to recognize effects of a significant
reduction in the mumber of permits for construction, which was reflected in the World Bank’s Doing Business 2017
Rating for Ukraine. Source: Analytical Report “Annual Business Climate Assessment 2016/2017.

214 "M-TecT - IHCTPYMEHT JepKaBHOI peryIaTopHoi nomituku", 2015,

http://www.dkrp.gov.ua/files/d83dc3efae.pdf.

62



and creation and launch of the integrated automated system of government supervisions and control.
Making the tax administration simpler and customs reform are also important from the standpoint of
reducing the regulatory pressure on business. Relevant are also the steps towards zero tolerance to
corruption among all strata of Ukraine’s population.
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SECTION 8. GOVERNANCE OF STATE-OWNED ENTERPRISES (SOES)

Although Ukraine has been making privatization efforts for many years, its public sector is still quite
large. According to the Ministry of Economic Development and Trade (MEDT), today there are 3,392
public companies with aggregate assets worth of UAH 1.6 TN.?!5 EU countries with the largest public
sectors are Poland and Hungary (with 301 and 371 public companies, respectively). The number of
SOEs in other countries does not exceed a hundred. There are 71 SOEs in Germany, 74 in Latvia and
90 in the Czech Republic.

According to MEDT, monitoring data for the first nine months of 2017, only 1,611 companies are
operational, of which 1,056 enterprises make profits.>!¢ 1,362 enterprises ceased operations and no
information is available on the remaining 419 companies. Meanwhile, only 22 management entities
(out of 84 entities that manage state-owned objects) had their management effectiveness assessed as
'positive'. Another 22 were assessed negative,' and 37 as 'adequate.' The inefficient work of state-
owned enterprises results in losses for the nation. IMF estimated that in 2017 subsidies, tax privileges
and financial aid to state enterprises amounted to about 5% of GDP.?!” These enterprises are a source of
social problems: they are responsible for UAH 848 MN of wage arrears.

Inefficient work of the enterprises is often explained by their management’s low interest to work
more efficiently, while many of them use these companies as an instrument for building corrupt
schemes. In fact, this phenomenon is known as "state capture.”?'8 For example, directors of
companies or the so-called "controllers-coordinators" often use companies to generate additional
income on top of their official salary, which, moreover, is not often based on the enterprise’s
performance. According to the website "Nashi Groshi (Our Money)," the most common corrupt
schemes are non-transparent tenders with overstated value of purchases or purchasing through
intermediary firms, which increases the tendered price. It is important to remember that SOEs are a
source of corruption risks and losses for the state primarily due to inadequate controls and non-
transparency of their operations.?!” Thus, according to NABU and Transparency International Ukraine,
state-owned enterprises are among the largest corrupt "feed boxes" in Ukraine.??°

Government began taking more active efforts to improve corporate governance at state-owned
enterprises in 2016. At that time, as a result of the initiative led MEDT with the support of experts from
EBRD, the World Bank, the IMF and the EC, the legislative framework for the reform of public
enterprise governance??! was established. To implement the legislation, the Cabinet adopted a number
of regulations in March 2017. The purpose of the reform of SOE governance was defined as the
prevention of political interference and corruption, the delimitation of the roles of the regulator
and the owner and the introduction of globally recognized corporate governance standards.

The new model of SOE governance is based on three pillars:

215 MomniTopuHr e(eKTUBHOCTI YIPaBIiHHsA 06’ €KTaMK IepkKaBHOI BlIacHocTi, https://goo.gl/WmgmNv.

216 Of note, according to MEDT, 33 of the largest 100 public companies were loss-makers.
https://www.kmu.gov.ua/storage/app/media/reforms/top-100-naybilshikh-derzhpidpriemstv-ukraini.pdf

"SIk meprkaBHI MiIPHEMCTBA OTPYIOIOTH eKOHOMIKY. L]0 XoBaeThes 3a "mpocTUMH" 3asiBAMH TIPO TIEpeBard Ta HEHONIKH
poborn nepxaBuux mignpuemctB", YKMII: Case-Ukraine, Ilina naepxaBu, mnpoekt "3axausiBHa KHHXKedka'",
http://longread.uacrisis.org/dp.

218 State capture refers to efforts of businesses to shape laws, policies and regulations to receive private benefits by
government officials.

219 Peopma yOpaBmiHHA — J€PKABHMMH  IIANPMEMCTBAaMHM,  https://www.kmu.gov.ua/ua/diyalnist/reformi/prodazh-
neefektivnogo-derzhavnogo-majna.

220 YOpunmun Spocnas, https://goo.gl/wWPpDr.

2213akon Ykpainm Ne 1405-19 Bin 2 gepsns 2016 poky, http://zakon2.rada.gov.ua/laws/show/1405-19.
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Strategic planning. Effective strategic planning enables to set forth clear and understandable
commercial and non-commercial goals for state-owned companies. This, in turn, will enable
the evaluation of performance in proper way. In addition, of crucial importance is the issue of
transparency in the enterprise. To this end, a requirement was introduced whereby companies
have to disclose their financial and non-financial information of material importance. However,
only 70% of state-owned companies have registered at the public funds use portal®?.

Setting up independent supervisory boards. Formation of independent supervisory boards
(for the top 40 SOEs), which will take over the key HR and control powers currently exercised
by the ministries and government agencies, is an extremely important element of the reform. It
is the supervisory boards that will be responsible for appointing company managers, conduct of
company's performance evaluation, and selecting the auditor.

Development of an incentives system for members of supervisory and management
boards. Members of already functioning supervisory and management boards (in particular, at
Naftogaz) were offered competitive wages, which helped to recruit high-caliber professionals to
the boards.

Naftogaz and Ukrposhta may be recognized as successful pilot companies in the field of corporate
governance reform.

Figure 7. Net financial results of state-owned enterprises for 2013 - 9 months 2017, UAH BN
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Source: MEDT, Naftogaz

Over recent years, we observed improved financial performance of state-owned enterprises because of
better management, and, in the case of Naftogaz, due to increased natural gas prices. This contributed

222 [umeKc HEMPO30POCTi AepkaBHuX miampueMcTs. Ilpoext "Llina nepsxasn”, http://cost.ua/dp/.
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to an increase in revenues to the State Budget in the form of taxes and dividends paid by state
enterprises.

Further efforts as part of the SOE governance reform will ensue from the privatization law
passed in January 2018.223 When the government was drafting this law, they wanted to build state
property management on the principle of triage where some companies would be sold, some -
liquidated and the remainder will have their corporate governance considerably enhanced. Accordingly,
it is expected that the government will approve special decisions regarding these three groups and will
take appropriate steps. Of note, by January 1, 2021, the buyers of privatized SOEs will be entitled to
demand that the privatization body includes a clause into the sale contract stipulating that the relations
between the parties should be governed by the law of England and Wales. Also, under the law, the
government should prepare a list of small-scale privatization objects (i.e. companies with assets for the
last year, worth no more than UAH 250 MN) within five months, and a list of large privatization
objects - within eleven months. Small-scale privatization will be carried out with the help of
ProZorro.Sales, which has already proved its effectiveness in providing the best selling price at
transparent tenders. Prime Minister Groisman is confident that privatization of SOEs will become a
strong anticorruption step.?*

NEXT STEPS

In general, SOE governance reform has only begun. It is imperative for the government to successfully
privatize state-owned enterprises, which will narrow the opportunities for corruption and state capture.
The corporate governance at companies remaining in the state ownerships should be improved. An
important prerequisite for success of this reform is the clear division of powers among various
authorities, which in one way or another regulate the activities of state-owned enterprises These steps
are long awaited in Ukraine. Ukraine's international partners, in particular the IMF and the European
Commission are looking forward to them, too.

223 3Zakon "[lpo mNpHUBATU3ANIID JEPXKABHOTO 1 KOMyHaibHOro Maima", Ne2269-19 Bin 18 ciuas 2018 poky,
http://zakon3.rada.gov.ua/laws/show/2269-19.

224 Edip 112 xamany. "Dxckmrosus. [poiicMan 0 MPUHATUM 3aKOHA O NMPHBATU3alUK rocumymiectsa”, 18 ciums 2018 p.,
https://goo.gl/D8bx74.
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SECTION 9. NBU EFFORTS: THE ANTICORRUPTION CONTEXT

BANKING SYSTEM: CLEANUP AND REHABILITATION

Prior to 2014 crisis, a large portion of Ukrainian banks did not work as traditional banking institutions.
Usually a bank attracts free deposits from the public (or other bank lenders) and loans the funds to
enterprises and individuals in need of liquidity. Ukrainian banks employed additional bank business
models. Some banks were instruments for carrying out such illegal actions as converting cash in
Ukrainian hryvnias into US dollars. A number of banks actually worked as "vacuum cleaners:" they
sucked in depositors’ money to use them mainly for making cheap loans to businesses run by the bank
Owners.

Loans were generally provided at rates lower than market rates and, as a rule, without adequate
collateral. Often, these loans were collateralized with illiquid objects (such as a stadium) or securities
of the companies which might have a “market value” formally, but had no physical assets. Another
option was to use a "friendly" assets evaluator, who could “inflate” on paper the actual value of the
collateral. Credits were also often issued to "void" companies, which, as in the previous case, did not
own any assets. All this made it possible not to repay loans, for example, if the bank became insolvent,
or when the owner lost control over it. Under such conditions, when the economic situation turns bad,
the owner of the bank faces a conflict of interests with its depositors, as the owner is interested in
saving his own business, including at the expense of the bank and its depositors. Even if the owner of
the bank is an honest person, the bank's fate depends directly on the financial condition of the bank
owner’s other business, which is borrowing from the bank.

This was exactly the case notwithstanding the limitations imposed on loans to insiders (no more than
30% of a bank’s capital,?* or 4-5% assets of the bank).??¢ Although NBU conducted hundreds of
inspections of banks annually,??” banks belonging to so-called “oligarchs” until 2014 continued
operating without changes. Many of these banks circumvented these limitations thanks to their opaque
ownership structure??® or by taking advantage of the unclear legislative written definition of "insider."
At that time, however, the NBU did not make changes to its regulations or propose amendments to the
law "On Banks and Banking." It may be an indication of existing corrupt practices in NBU's banking
supervision framework.

Significant changes in adequate identification of bank owners occurred in 2015. Amendments to the
law On Banks and Banking were adopted??’ and the appropriate regulation was released by the NBU?°,
By the end of 2015, over 90% banks disclosed their owners, and in 2016 the process of establishing
bank owners was completed and this information was disclosed by the NBU.?*! In parallel, in 2015 and
2016, the NBU conducted audits of the volume of loans issued to related parties. A significant part of

225 IHCTpyKIis TPO TOPAMOK PEryTIOBaHHSA isNIBHOCTI OaHKiB B YKpaiHi (pemakiis umHHa Ha 1 ciums 2013 poky)

3arBepkeHa nocraHoBoro HBY Ne 368 Bin 28 cepmust 2001 p., http://zakon.rada.gov.ua/go/ z0841-01/ed20130101.

226 3HaueHHs eKOHOMIYHHMX HOPMATHBIB IO CHCTeMi GaHKiB Ykpainu 3a 2018 pik,
https://bank.gov.ua/doccatalog/document?id=34661578.

227 For example, 511 inspection audits in 2013 and 536 audits in 2012 according to NBUs annual reports

228 For example, Ukrainian LLCs with offshore owners registered as owners of a bank, or banks reported they did not have

majority shareholders with stakes over 10%, and instead registered ownership to a bank in the name of 11 or more people (a

whole football team).

229 Nus. 3axon Ne2121-I11 Big 07 rpymms 2015 p., http://zakon.rada.gov.ua/go/2121-14/paran91#n91.

230 [Tonoxkenus Mpo BU3HAYEHHS TIOB'I3aHMX i3 GaHKOM 0ci6 3aTBepmkene mocranoBoo HBY Ne315 win 12 keitus 2015 p.,

http://zakon.rada.gov.ua/go/v0315500-15.

231 CrpykTypw BIacHOCTI GaHKiB YKpainu,

https://bank.gov.ua/control/uk/publish/article?art id=6738234&cat_id=51342.
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banks with opaque ownership structure and a large portfolio of related parties’ loans shut down before
these audits were finished. In total, out of 180 banks operating in Ukraine in early 2014, only 82
remained in the market in March 2018. Of the 99 banks, where the NBU was able to complete the audit
by January 1, 2017,%*? 44 banks had their portfolios of related party loans in excess of the allowed
maximum. Privatbank is the best-known example of such a bank; it had 97% of related party loans by
the NBU’s estimates. Of the 44 banks with large portfolios of related party loans, most are working
with the NBU on fulfillment of three-year plans to bring the level of loans to related parties to the level
prescribed by regulatory requirements.

Table 3.Findings of the banks diagnostics in terms of related party loans

# Banks that underwent diagnostics 99
# Banks with exceeded maximum identified, of these 44
Withdrew from the market 4
Compliant with regulatory requirements 4
Regulator approved three-year plans to reduce the related ]
party exposure

Three-year plans to reduce the related part exposure is under 15
review of the regulator

Three-year plans are in the process of preparation 13

Source: NBU 2016 Annual Report

In general, the transparent ownership structure of banks has significantly mitigated the corruption risks
for banking supervision and may potentially boost growth of loans to enterprises not related to the
owners of banks. The Credit Register Law?* recently adopted by the parliament will enable the NBU
to control loans to related parties in a close to real time mode.

NEXT STEPS

Most of the "oligarchic’” banks remaining in the market are still working on reducing their exposure to
related parties. To supervise fulfillment of these obligations and prevent the restoration of this modus
operandi in banks is a key component of the NBU’s mandate as the banking regulator. To this end, it is
important to preserve the independence of the NBU and continue working on expanding its institutional
capacity, because compliance with the law is impossible without professional and uncorrupt banking
supervision.

232 Pigmmii 3eiT HBY 3a 2016 pik, https:/bank.gov.ua/doccatalog/document?id=49064031.
233 3akon Ne 2277-VIII Big 6 motoro 2018 p. npo BHECEHHS 3MiH JIO JI€SKHMX 3aKOHIB YKPaiHH I10/10 CTBOPEHHS Ta BEIEHHS

Kpenutaoro peectpy HamionansHOT0 OaHKY YKpaiH! Ta BZOCKOHAIICHHS MPOIIECIB YIPABITIHHSA KPSIUTHIMHA PU3HKAMHI
OankiB, http://zakon.rada.gov.ua/go/2277-19.
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GENERAL REMARKS/CONCLUSIONS

The preliminary findings of the analysis demonstrate that Ukraine has made significant progress in
overcoming corruption through a radical change in the rules of the game in the public procurement and
gas markets, improvement of tax administration and the introduction of the unparalleled in the history
of Ukraine public access to information.

The Institute for Economic Research and Policy Consulting stated that the total economic gain from
anticorruption measures is preliminarily estimated at 6% of GDP, or USD 6 BN.

Figure 8. Economic effect of anticorruption measures undertaken in 2015-2017

zas market: ~ 3.1 BN USD annually

~ &6 BMN USD
or
~6.0% as of

Tax administration: ~ 1 BN USD annually

Public Procurement: from ~ 1.1 BN USD
GDP annually I annually {due to lower prices )

Open Data: additional gain in the amount of 0.7
BN USD gain

Transparency of Governance

Improvement of business climate

Source: own calculations

For detailed description of the effects see Appendix 3, Table 1.

This work is the first attempt to evaluate anticorruption measures quantitatively and qualitatively.
Given the scale and complexity of the task, and the availability of reliable information, we had
objective reasons to limit the scope of our analysis. Meanwhile, we can already draw some conclusions
that must be taken into account in the development of medium- and long-term anticorruption policy in
Ukraine and in further analysis.

1. In the historic dimension, between 2014 and 2018, Ukraine made an unprecedented large number of
anticorruption steps. The analysis proved that where there is political will, one may take difficult
political and legal decisions and truly change principles and form of the public administration in a
manner that will enable it to at least substantially limit rent-seeking activities, if not eliminate
corruption altogether.
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Risks:

e The slow down in Ukraine’s reforms is the greatest threat to the country today, as
unreformed and corrupted state has no historical perspective;

e The transformation of a real fight against corruption into an instrument of unfair
political (e.g. requiring mandatory declaration of the status of anticorruption activists)
and economic competition;

e Lack of a comprehensive strategic approach to fighting corruption: elimination of
conditions (reform of state governance), punishment of corrupt officials (reform of the
law-enforcement system as a whole and ensuring the effective work of newly created
anticorruption bodies) and maintaining zero tolerance to corruption in the society.

2. In general, today we can say that Ukraine is successfully overcoming inherited political corruption in
the form of vertically integrated schemes, the totality of which was the basis of the public
administration previously.

This process took place under extremely difficult political conditions, and therefore the achieved results
without exaggeration can be considered unprecedented in the history of Ukrainian reforms.

Risks:

e Lack of "sustainable" political consensus on the content and tools for fighting corruption

e Stakeholders’ attempts to establish and pursue political control over bodies of state
power (state capture) and anticorruption institutions in particular.

3. This progress in the period 2014-2017 is reflected in Ukraine’s improved position in the Corruption
Perception Index and a number improved indicators assigned by various international organizations
(Table 1). Of course, the pace of overcoming corruption and observance of the principle of the rule of
law does not yet meet the expectations of the Ukraine society and international partners. Nevertheless,
Ukraine has, in fact, started to fight corruption. It is now up to the authorities and society to do their
utmost to make this process powerful and irreversible.

Risks:

e Establishment of political control over anticorruption bodies or discrediting their activities
through manipulations with civil society initiatives and discrediting public activists

o Failure to settle a number of problems that newly established anticorruption bodies have already
run into (for example, the inability to check electronic declarations of civil servants, etc.)

e Lack of adequate response to the emergence of new corruption schemes

4. Meanwhile, the scale of large-scale and petty (small) corruption continues to be substantial.
Counteracting the relevant schemes, in our opinion, is among the top priorities of the anticorruption
agenda.
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As Ukrainian practice shows, overcoming, or, at least, minimizing, "decentralized" corruption remains
a strategic challenge for Ukraine. The effectiveness of the relevant anticorruption measures will
directly determine the level of trust or distrust of the society to the government with all relevant
political consequences.

Risks:

e Lack of effective actions to combat large-scale and petty corruption

e Low efficiency of anticorruption bodies activities in the medium term

e Public disappointment with the ability of the state (government) to effectively fight
corruption

5. With the creation of the Anticorruption Court in Ukraine, the formation of a full institutional
framework for detecting acts of corruption and punishing corrupt officials will be completed.
Obviously, it takes time to build an anticorruption law enforcement system. Until it begins operating
effectively, changes in the mechanisms and procedures of economic government will not be enough to
overcome corruption, as the new corruption-free rules of the game will require solid legal protection.

Risks:

e Transformation of anticorruption law enforcement agencies into hostages of political
struggle

e Lack of proper coordination among law-enforcement agencies

e Failure to ensure the inevitability of punishment for those responsible for corruption
crimes

6. Adequately "designed" and implemented reforms are the best tool to prevent corrupt behavior at all
levels of government. Therefore, anticorruption audits of relevant decisions (strategic documents of
economic policy, laws, regulations, orders, and orders) should become an integral part of the political
process. Their absence or mere formal existence will discredit both the results achieved in the fight
against corruption and of the state's anticorruption policy as such.

Speaking about reforms, in our opinion, the following areas have the largest anticorruption potential
today: public administration, public finances, energy sector, and governance of state-owned enterprises,
control functions of the state, regulatory environment, digital public services, and stakeholder
engagement with the government.

Risks:

e The slow down in Ukraine’s reforms in general and anticorruption measures in
particular

e Inconsistency of legislative and executive actions

e Loss of support from the international community (Ukraine fatigue syndrome)

7. Ukrainian practice shows that, although almost all Ukrainian political forces recognize the fight
against corruption as one of the key challenges facing Ukraine today, the adoption of appropriate
decisions becomes a matter of political struggle with opponents and an instrument of political self-
defense.
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The lack of a real anticorruption consensus within the Ukrainian political elite compromises the
effectiveness of anticorruption policy, threatens the achievements of the anticorruption fight and slows
down the anticorruption progress of Ukraine.

Risks:

e Forthcoming presidential and parliamentary elections provoke politicians to increasingly
resort to populist rhetoric and work mainly for their own political image;

e Lack of strategic vision of the Ukrainian politicum and society, which should view
anticorruption reforms as a long and complicated process, the success of which is
conditioned by the adoption of politically unpopular and difficult decisions, while the
positive effect of these actions can only materialize in the medium and long term;

e Underestimation of the fact that combating corruption is not only a political but also an
intellectual challenge for the authorities.

8. The successful struggle against corruption is impossible without the support of civil society.
Nowadays, civil society plays an increasingly more important role in the life of Ukraine as a whole and
in the fight against corruption, a circumstance not always adequately perceived by many influential
political players. Taking into account Ukrainian realities, constructive cooperation between politicians,
government officials and civil activists is not only a prerequisite for a successful struggle against
corruption, it is also an instrument for securing the sustainability of anticorruption policies in the
medium- and long-term and the irreversibility of resulting changes.

In conclusion, strategically, Ukraine must nurture zero tolerance of its people to all
manifestations of corruption. To achieve this, it is necessary to change the ideology and state
governance framework in such a way that all Ukrainian citizens could be confident that being
honest is prestigious, rewarding and safe.
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APPENDIX 2

Table 5. Some conviction statistics for the most wide spread corruption crimes (2010-2017)

Cases closed/ Including those who were convicted
persons Convicted
acquitted Sentenced to Deprived of
a vison / cPHIVEE O | Inflicted the
Years pri Released | holding the office
Of those who faced the f ioht softer than law
fine rom right as prescribed
court punishment additional .
i punishment
punishment
Misappropriation of assets via office abuse (Parts 2-5 Article 191 CC)
2010 | 388 (19%)/ 1641 130 (7,9%) / 1349 839 (51,1%) 394 (24,0%)
(80,6%) (82,2%)
6 (0, 3%) 122 (7,4%)
2011 | 569 1560 215 (13,8%) / 1104 1014 (65,0%) 326 (20,1%)
(26,6%)** / (73,0%) (70,8%)
170 (10,9%)
8 (0,4%)
2012 | 415 (22,7%)/ | 1411 263 (18,6%) / 961 (68,1%) | 978 (69,3%) 356 (25,2%)
(77,1%)
3 (0,2%) 104 (7,4%)
2013 | 248 (18,6%)/ | 1072 132 (12,3%) / 814 (75,9%) | 905 (84,4%) 245 (22,9%)
(80,5%)
12 (0,9%) 104 (9,7%)
2014 | 265 (22,9%)/ | 876 (75,9%) | 91 (10,4%) / 689 (78,6%) | 637 (72,7%) 149 (17,0%)
14 (1,2%) 66 (7,5%)
2015 | 163 (21,8%)/ | 571 (76,5%) | 59 (10,3%) / 448 (78,5%) | 446 (78,1%) 83 (14,5%)
13 (1,7%) 47 (8,2%)
2016 | 111 (26,3%)/ | 294 (69,7%) | 39 (13,3%)/ 208 (70,7%) | 237 (80,6%) 43 (14,6%)
17 (4,0%) 25 (8,5%)
2017 | 95(29,4%)/ 204 (63,2%) | 33 (16,2%)/ 150 (73,5%) | 176 (86,3%) 17 (8,3%)

24 (7,4%)

6 (2,9%)

240f 569 — 144 due to the change in situation , 66 —released on bail, and 302 — amnesty.
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Cases closed/ Including those who were convicted
persons Convicted
acquitted Sentenced to Deprived of
a vison / cPIVEEO | Inflicted the
Years pri Released holding the office
Of those who faced the f . softer than law
rom right as )
court fine . .. prescribed
punishment additional )
. punishment
punishment
Abuse of power or abuse of office (Article 364 CC)
2010 | 397 (35,8%)/ | 708 (63,8%) | 45 (6,3%) / 559 (79,0%) | 374 (52,8%) 195 (27,5%)
4 (0,4%) 85 (12,0%)
2011 | 499 (39,6%)/ | 757 (60,1%) | 131 (17,3%)/ 502 (66,3%) | 506 (66,8%) 169 (22,3%)
4(0,3%) 81 (10,7%)
2012 | 370 (40,2%) / | 543 (58,9%) | 79 (14,5%)/ 378 (69,6%) | 390 (71,8%) 121 (22,3%)
8 (0,9%) 53 (9,8%)
2013 | 115 (25,8%)/ | 317 (71,1%) | 38 (12,0%)/ 253 (79,8%) | 252 (79,5%) 48 (15,1%)
14 (3,1%) 14 (4,4%)
2014 | 137 (48,7%)/ | 133 (47,3%) | 14 (10,5%)/ 102 (76,7%) | 105 (78,9%) 14 (10,5%)
11 (3,9%) 9 (6,8%)
2015 | 64 (56,6%)/ 43 (38,0%) | 4(9,3%)/ 33(76,7%) | 37 (86,0%) 1(2,3%)
6 (5,3%) 2 (4,6%)
2016 | 46 (59,7%)/ 22 (28,6%) |0/ 20 (90,9%) | 20 (90,9%) 1 (4,5%)
9 (11,7%) 1 (4,5%)
2017 | 24 (50%)*/ | 16(33,3%) | 2(12,5%)/ 11 (68,7%) | 13 (81,2%) 0
8 (16,7%) 1 (6,2%)
Acceptance of proposal, promise or obtainment of improper advantage
by an official (Article 368 CC)
2010 | 126 (13,8%)/ | 774 (85,1%) | 99 (12,8%)/ 488 (63,0%) | 464 (59,9%) 163 (21,1%)
10 (1,1%) 175 (22,6%)

235 In 2017, there were 19,654 persons against whom criminal charges were dropped, or 20.2% of all persons arraigned in

court.
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Cases closed/ Including those who were convicted
persons Convicted
acquitted Sentenced to Deprived of
a vison / cPHIVEC O | Inflicted the
Years pri Released | holding the office
Of those who faced the f . softer than law
rom right as )
court fine . .. prescribed
punishment additional )
. punishment
punishment
2011 | 273 (26,0%) / | 767 (73,1%) | 131 (17,1%)/ 429 (55,9%) | 559 (72,9%) 151 (19,7%)
9 (0,9%) 182 (23,7%)
2012 | 103 (11,7%)/ | 702 (79,7%) | 137 (19,5%) / 363 (51,7%) | 594 (84,6%) 130 (18,6%)
5(0,6%) 183 (26,1%)
2013 | 49 (6,2%)/ 731 (92,9%) | 103 (14,0%) / 420 (57,5%) | 638 (87,3%) 99 (13,5%)
7 (0,9%) 193 (26,4%)
2014 | 34 (7,0%) / 439 (90,7%) | 41 (9,3%) / 267 (60,8%) | 376 (85,7%) 45 (10,2%)
11 (2,3%) 134 (30,5%)
2015 | 8(2,0%)/ 375 (95,2%) | 59 (15,7%) / 128 (34,1%) | 334 (89,1%) 30 (8,0%)
11 (2,8%) 178 (47,5%)
2016 | 18 (5,9%) / 264 (87,2%) | 30 (11,4%)/ 29 (11,0%) | 238 (90,1%) 11 (4,2%)
21 (6,9%) 196 (74,2%)
2017 | 13(5,2%) / 218 (87,5%) | 24 (11,0%)/ 16 (7,3%) 194 (89,0%) 2 (0,9%)
18 (7,2%) 163 (74,8%)
Proposal, promise or giving improper advantage
to an official (Article 369 CC)
2010 | 36 [14]%% | 93 (72,1%) 1(1,1%)/ 19 (20,4%) | - 3(3,2%)
(27,9%) /
33 (91,7%)
0
2011 | 38 [4] (43,2%) | 50 (56,8%) | 3 (6,0%)/ 18 (36,0%) | - 2 (4,0%)

236 In square brackets under Article 369 - the number of persons freed from criminal liability due to their voluntary

confession statements sent to a pretrial investigation agency.
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Cases closed/ Including those who were convicted
persons Convicted
acquitted Sentenced to Deprived of
a vison / CPIIVEEO" | Inflicted the
Years pri Released | holding the office
Of those who faced the f . softer than law
rom right as )
court fine . .. prescribed
punishment additional )
. punishment
punishment
/0 27 (54,0%)
2012 | 13 [5](13,7%) | 82 (86,3%) 1(1,2%)/ 44 (53,7%) | - 6 (7,3%)
/0
29 (35,4%)
2013 | 16 [11] ] 79 (83,2%) | 4 (5,1%)/ 34 (43,0%) | - 5 (6,3%)
(16,8%) /0
37 (46,8%)
2014 | 46[41](30,2%) | 106 (69,2%) | 7 (15,2%) / 56 (52,8%) | - 12 (11,3%)
/1 (0,6%)
38 (35,8%)
2015 | 42[34] 123 (70,4%) | 3 (2,4%)/ 35(28,4%) | - 5 (4,0%)
(24,0%)/1
o
(0,6%) 79 (64,2%)
2016 | 25 [217 | 92 (77,3%) 1(1,1%)/ 4 (4,3%) - 1 (1,1%)
(21,0%) /
84 (91,3%)
2 (1,7%)
2017 | 19 [15] | 123 (86,6%) | 4 (3,2%)/ 6 (4,9%) - 0
(13,4%) /
110 (89,4%)
5(3,5%)

Source: Court statistics: https://court.gov.ua/inshe/sudova_statystyka/

Table 2. Some statistics on the flow of criminal proceedings in the most common corruption crimes (2013-

2017)
. Crimes for which the
Number of crimes roceedings were closed
. Number of crimes for which the P .g
Registered number . . . . under Points 1, 2, 4, 6 of
Years . with the suspicion proceedings with . L.
of crimes . . . g Article 284 of the Criminal
notification made guilty verdict are
Procedural code of
sent to the court ]
Ukraine
Misappropriation of assets via office abuse (parts 2—5 Article 191 CC)
2013 | 13193 7926 7440 (56,4%) 5983 (45, 3%)
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2014 | 10397 5651 4892 (47,0%) 3002 (28,9%)
2015 | 10211 4989 3672 (36,0%) 2255 (22,1%)
2016 | 9787 4741 3545 (36,2%) 1641 (16,8%)
2017 | 10756 5923 4701 (43,7%) 1660 (15,4%)
Abuse of power or office (Article 364 CC)
2013 | 3810 697 636 (16,7%) 6753 (177,2%)
2014 | 2567 312 233 (9,1%) 2352 (91,6%)
2015 | 3078 261 187 (6,1%) 1847 (60,0%)
2016 | 3360 133 99 (2,9%) 1587 (47,2 %)
2017 | 3995 248 189 (4,7%) 1662 (41,6%)
Acceptance of proposal, promise or obtainment of improper advantage
by an official (Article 368 CC)
2013 | 1683 1114 1060 (63,0%) 1687 (100,2%)
2014 | 1535 990 859 (56,0%) 969 (63,1%)
2015 | 1588 909 730 (46,0%) 985 (62,0%)
2016 | 1578 758 594 (37,6%) 1069 (67,7%)
2017 | 2086 680 481 (23,1%) 878 (42,1%)
Proposal, promise or giving improper advantage
to an official (Article 369 CC)

2013 | 351 264 202 (57,5%) 315 (89,7%)
2014 | 390 282 183 (46,9%) 428 (109,7%)
2015 | 286 190 148 (51,7%) 389 (136,0%)
2016 | 430 207 148 (34,4%) 416 (96,7%)
2017 | 556 299 235 (42,2%) 312 (56,1%)

Source: Prosecutors statistics: https://www.gp.gov.ua/ua/stat.html

80




LT0C-S10T Ul
NE € dS Jo junowe oy} Ul $}IpaId Xe}
(snonnory) paseq-awoyos jsurese Y3y
pue swaope[d uoisioAuod jo dn 9so[o

S1IpaIo X} (Snonnodly)  paseq
-QuIaYDS,, JO 9[BIS oY) SWZIWIWN ‘7'C'T

SMO[J [e1ouBULJ JO SUIMOPBYSI "1°T'T

UONBNSIUIWPE [ A 0} PJR[al
wWo)sAS SULIO)IUOW YSLI JO UONoNponu[ ‘7'g

(Azurody 01090MLRIOLI OIJOHNOXO
BIITBEINIHIN) SIPAId XB) (Snonnody)  paseq
-QUIdYDS,, JO 9[BIS Y} FUIZIWIUIN T 1T

uonenSIUIpe

surioperd
UOISIIAUO) puE
$9[0Y XE) JO UONBUTWI[Y

:[eon)

0} 9NP SANUIAAI J3FpNq [BUOTIPPY SMO[J [eroueuly SuIMopeysa ‘['1°C JIUOI)O3[Q TV A JO uononponuy "1°g uoneISIUIMpPE Xe I, z
sowayos uondniiod snotea jo eouereadde ur
j[nsaI A[[eurj jey soouanyyul [eonijod [eursxa
03 Qoual(1saI s Auedwoo Juruoy3uans ‘7's |
doeds ze30)JeN
(NIA uondni1oo Auedwooenur Suronpay 1°G'[ JO 2ouBuIoA03 91810d100 JO WIOJOY *S°T
ST1.dsn o dn) Nd 1 HVN Jorjddns onsijodouow
JO junowre oy} Ul SJUSWAITE : T
Sureys uononpoxd JO 90UQ}SIX? 03 anp Judl uondniiod oureny o}
woIy $3SSO[ [ENUUY - Kolud 03 saprunroddo Furzrurury 141 A1ddns se3 Jo 901n0s dAnRUIAE JO 9S() P°
‘oeniqre ooud 0y
anp Nd 81°0 dSN Jo yunowe 44
o) Ul $9sSO[ [enuUE seoPeN - )M suonje[ar sed Jo Uonezoniodd  "1'¢' 1 | L Y sjoenuod Ajddns sed jo uorsiaoy *¢'1
‘sed 10J JuowAediono
0} onp Ng 787 SN eoao - sonmunuroddo SHUIMI.ISE 193 IewW SE3 PIspayy
o3eniqre ooud Jo uononpay "1°7’1 Surreys jonpoad dn SurredJ, 71 -[In} & jo uonesrn
INF € dS( BoI0 JO junoure
9} Ul SASSO[ [eNUUE JO UOHBUIWI[O sanunroddo SIQWNSUOD JO SALI0FA)LBD [180D
UI PAI[NSAI UIBIIOPUN SOINSBITA] oSeniqre ooud jo uononpay ‘111 JULIdJJ1p 10§ uonezifenbo saoud sen) ‘T JoIBW SB5) 1
LTI0T-ST10T
Ul JO3JJ3 JIWOU0II IFRIIAR [ENUUY 393139 uondn.riodnuy (Auop seM JBYM) AINSBIJA] 10399S NN

199JJ9 JIWIOU0I :SAInsedw uondnriodnuy ‘9 dqeL

¢ XIANHddV

81



€L0'1
dsn 01 €9¢°T SN WOl pasea1ddp
1509 oouerdwoo K103en3ar JINS

JO «UOI}ePIPOULISIUD) JNOYIIM SIOIAIOS
oAnjENSIUIWpPE JO uosiaold onewomy "1°7°S

Ul SOJIAIOS UON)RISIUTWPE JO UOISIAOL] ‘TS

ssouIsnq
o} 10§ 3500 douerdwod Jo 9sea10d( 1'1°S

uonensgaia( '1°S

JAISSIIXI JO UOHBUIWI[H

[e0D)
djewtI]d £10)8[N3Y

SIseq
pazZI[enuue Ue Uo N 1 asn 01 dn
MOI3 Aewl 10JBIIPUI SIY} GZ(0Z AQ [Iym
L10T Ul NIN 00L SN dn opewr eyep
uado 03 uonIsuen JO 199J9 JIWOUOID
oy)‘suone[no[ed AWOoS 0} SUIPIOIDY

S[eIdIJJO JO sosnqge JO UONUdAI] "['¢€'

JUIUILIIAOS

[B307] 10 [B1)UI)) Y} JO SUOHIUN,| WLIOYIdJ
0) PIZLIOY)INY SUOSIIJ JO SUONIBIR[II(

JO 1918139y d)e)§ PAYIuN JO UONLAIL) €'

‘santed Sunsarajur
[1€ 10J ejep 0} $so0oe [enbo Suumsuyg '['7'H

sreyrod eyep uado paziferoads pue [enod
eyep uado 91eIs PalJIuN JO UONBAI)) ‘T'{

SaNLIOYINE SANBIISTUTWIPE pUue AIOJB[NSAT JOAO
1onuod orqnd 103 sonruniroddo 1epolg T

BJEp O} ISNgE pue
ojendruewr 03 sontunroddo Swzrwrury 1 1

B1e uod() JO WO, O} UI PASLI[AI 9q
0] $39S BIR(] JO I81] 2y} Jo uoneqidwo) [

sanaed
Sunsaadyul [[e 10} B)EBP
0} $$329¢ [enbo Surinsud
puE dUBUIIA0G
J1iqnd 03 pajepa.a
B)JRP I9Y)0 pPuE SI)SIFAI
Je)s jo SuruadQ

[eon)

IUBUIIA0D) II[qNJ

N4 6'0-%'0 dSN dn sexew
soo11d 10MO[ 0} 9np AWOU0S [ENUUY

‘(NE ST
dsn) L10T-ST0T U Nd 0¥ ASN SoALS
Sayew WwaIsAs Juawaindoid orqnd
MU 0} UOT)ISURI} 0} NP AWOU0IT]

uondni1od reontjod jo dn-yeairg "[4°¢

suonjezIuesIo [euoreuIojul
£Qq SQUISIPAU JO JUSWAINOO0IL] H'€

paurdou0d sanyed oy 18 £q
juswernood orjqnd 10A0 [0U0S J1[qNJ “['€°¢

juowoInooid 10y [e1rod Suriojruowr
pazijeroads - 0110zo( JO uonear) "¢'¢

ssa001d juowarnoold Jo SaFe)s [[e INoysnoIy)
uoreZIwIuIw Su pue juowamosoid orqnd
0} poje[al 9SNQE JO SYSLI JO UOIBdUAP] "['C°€

dureny) Jo 0O
JIpny 93e1S A Idpun waIsAs SuLioyruour
yuowoInood orqnd Jo uonear) ‘z'¢

storddns
oy Suowre uondwos 30a1rp Sulmsuyg "[°1°¢

woIsAs yudwaIndoid orgnd
SIU01}O9[9 01110701 JO UONINPONU] "]°¢

}opIRW
Judwandoad drqnd
aAannaduwod pue uado
‘Quaaedsuea) Jo uonear)

:[eon)

judurd.Indoad d1qng

xe) uondniiod Jo uononpay €€’

A1nrady 0J0EOMLBIOI OJOHWIXD KITBETWNIHIN)
JIPAId Xe) oxej SUIZIWIUIA "T'€'T

SMO[J [eroueulj SUIMOpeYsaq "1°¢€°C

puUNJoI [ VA dljeWoine Jo uononponu| ‘¢z

82



N4 09 dsN IH

[®0L

SIOUMO YUBQ JO IPIS
o) WO SosNqe SNOLIBA JO UOHUIAdL] ['T'L

sonss1 Surpuo] Ayred pary) SUIA[OSY 7L

Kouaroyyo uorsiarodns Sunjueq
SuIseaIoul Jo 10}0BJ B Sk SUOMIISUl Sunjueq
Jo armonnys diysioumo jo Kouaredsuer] [ [,

SOLIBIONOUQ(] djewn[n JO
UO1EOIJJUSP! AI0JEPUB JO UOIIONPONU] [/

Isnge Jo SIUWAYIS
snorrea judwdrdur
0] [00) & SE SIIUMO 1Y)
10J SUIAIIS SUONNITISUT
3Y) WoIj 10338
Sunjueq dn Surued)

[e0D
319yds Sunjueg

paAoxduwr SgOS JO NS [eIOUBUIL ]

soouan[jul [eonijod [BUIAIXD
01 90uRI[IsaI Auedwos Sutuoy3uang ‘7' 1°9

sonrunyzoddo
uondniiod Auedwosenur Suronpay "1°1°9

WI0JAI 0UBUIIA0SF 93e10dI0) "[°9

SpJaepue)s JudwWIFeuRW
9)e.10d10d PazZIuG09.1
A[[euonew.Idjul
Jo uonejuduwddurr
10UMO JU) pue
I018[NS01 91 JO UONOUN]
93 JO uoneIfep
€10399s 9y} ul uondn.ariod
puR SUONUIAI)UI
1edniod Sunuardag

:[eon)

LENRGRENIE)
9)®)S JO JUIWIFRURIA]

1o3IeW UBIUIRL ) 0} s[eonnodeureyd usroioy
Surduriq 03 peje[al sainpaooid Juronpod "1°¢°S

13110 ug1o10J
Jo syonpoid [esnnadsewreqd Jo uonensigal
01 pare[a1 saipaooid Jo uoneoyrdurs “¢°g

djels Ayl Jo ®>Emuﬁum®hn~®.~ paziioyne

JEWLIOJ OTUO0I}OJ[O

$9.1npadoad yueAdaa
ay) jo uonedyiduwis
oy y3noayy
suone1ddo ssauIsng 1940
[01)U0J JAISSIIXD pue
UIpINg dANRISIUTUIPE

83






|
]




	Пустая страница


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Right
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.1000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 600
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 600
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /RUS ()
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


