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PART I.
Energy Security in CEE

ENERGY SECURITY IN CENTRAL AND EASTERN EUROPE:
TOWARDS A COMMON APPROACH
Executive Summary
Energy security is of high importance to the EU, Russia and European transit states like Slovakia or
Ukraine. Central and Eastern Europe has several options to diversify imports away from Gazprom:
diversification of suppliers, increase in LNG imports, shift to a more short-term contracting (all
undermining Gazprom’s dominant position), and extraction of ‘unconventional’ natural gas
namely shale gas.
Drastic changes in production, transit and supply routes of natural gas to Europe open new
possibilities and challenges for energy security. Recent developments include: new European
gas market model; implementation of the EU 3rd Energy package; competition between already
established gas transit routes and the new supply routes. Central and Eastern European countries
could benefit from these new developments only in case of deeper cooperation between CEE gas
transiters under conditions of new European gas regulation.
To prepare for a new era of short-term pricing Central and Eastern Europe should solve two main
challenges. First, it has to define the funding mechanism of the new infrastructure. If Visegrad
countries and Ukraine want to trade gas across borders and keep transporting most of the Russian
gas to Europe, they need to invest into networks. But shorter contracts of liberalized market with
a multitude of competitors make returns on investment quite difficult.
Second, the CEE countries have to develop spot markets to efficiently trade gas. Currently these
markets are underdeveloped and can be easily manipulated, especially when the number of
suppliers is limited.
Visegrad and Ukrainian governments should coordinate their national energy policies and name
EU’s energy targets for the next decades. The CEE region supply security will be enhanced from
the interconnection with the Ukrainian GTS and access of European gas traders to Ukrainian
underground gas storage facilities. Establishment of the gas trading at the Eastern border of the
EU on the basis of Ukrainian and V4 gas storage capacities under the 3rd Energy Package could
further improve the energy security in the region.
To solve the gas diversification problem the CEE countries should incite national companies to
coordinate large infrastructural projects (LNG terminals, interconnectors) and lobby together for
EU funding. They could create a regional market along the European Gas Target Model prescribing
liquid regional hubs and interconnectors and move towards harmonization of national market
regulation. Better interconnection of pipelines will also benefit the unconventional gas production.
The report is organized as follows. The first section contains a general overview of bypassing gas
supply projects. The second section examines sources of gas supply diversification, and the third
one surveys the non-conventional gas sources. The fourth section studies the possibilities of
organizing a “transiters union”. All data in the report are based on information as of July 2013, if
not indicated otherwise.
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§1. Bypassing gas pipelines projects of Russian Gazprom:
do they really enhance European energy security?
by András György Deák1

Changes in importers’ energy security
From the traditional point of view, new Russian export pipelines increase the EU consumers’
energy security.
First, they diversify transit routes and strengthen the commitment of Gazprom towards the
European market. It is an obvious signal that Russia is ready and perhaps keen to increase its
supplies to Europe.
Second, Gazprom is the biggest initiator of pipeline construction east of the Rhine. These are
huge investments even on the EU on-shore territory that would not happen without the
Russian diversification strategy. The new construction creates a significant flexibility in terms of
capacity, introducing a higher level of network security and higher levels of West-East reverse
flows. The two Streams (Nord and South), if built, would free up large, already existing pipeline
capacities for countries like Hungary to import Italian LNG or the Czech and Slovak system to offer
reverse flow options. If we look at the conventional and EU benchmarks for energy security, these
outcomes are beneficial both in terms of the N-1 rule2, single market creation and in terms of
import diversification.
Third, European consumers get this transit diversification basically for free. Unlike many other
energy security and interconnectivity projects on the territory of the EU, these new transit pipelines
and their EU on-shore sections presuppose neither EU taxpayers’, nor national consumers’ money.
Understandably, national regulators can admit some of the costs justified but predominantly these
investments have been made on a corporate own risk basis.
Fourth, EU and national regulators still have a free hand to set the conditions for pipeline
utilization, including TPAs, interconnection points and reverse flow options on their territory. In
some cases like OPAL, these provide a partially competitive framework for capacity allocation,
neutralizing much of the potential damage to competitiveness and security for consumers. In this
respect partial Gazprom ownership does not mean unlimited access to capacities or instrument
to maintain its market dominance.

Changes in Trans-European energy relations
These investments barely provide better Trans-European energy relations if we consider only
political implications. The realization of transit diversification according to its current radical
plans is obviously a failure of Trans-European transit management and trust-building. Post-Soviet
transit states, primarily Ukraine and Moldova, are likely to be losing leverage in European energy
issues and will have to maintain their relations with Russia from a more difficult position. An
institutionalized Trans-European transit framework could have softened some of these harsh
implications. However, such framework never existed. The continent’s energy landscape consists
of two major relational sets:
1

Hungarian Institute of International Affairs (Hungary)

2

The N-1 rule examines a country's/region's supply situation provided its biggest import capacity was stopped.
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(1) Relations between the European importers and Gazprom based on supply contracts with
delivery points at the national or, more typically, at the EU Eastern border. In this sphere
corporate relations and the EU liberalization and regulatory policies play a dominant role.
Transit as such does not have a distinguished significance and is only one aspect of the
Commission’s regulatory activity.
(2) Relations between Post-Soviet transit countries and Russia or Gazprom, where transit and
supply considerations are presented in a strong economic and political context. Transit issues
are strongly connected with supply arrangements.
It is obvious that an institutionalized transit regime, which by default shall consist of minimum
three parties, does not really exist in this case. Transit has been a bilateral matter, primarily
between the different Post-Soviet states, and European actors had hardly anything to do with
it. Political and energy policy interests have emerged only since the mid-2000s, in parallel with
the “transit conflicts”, while Western companies have never showed any readiness to deal with
Post-Soviet transit up to the present. The European-Ukrainian (Belarussian) side of the triangle is
extremely weak both in legal and policy terms. Not surprisingly, the playlist of the transit scene
today is composed of a determined Moscow, a desperate Kyiv and a restrained Brussels. Since the
parties do not sit at a single table, it is worth looking at their separate strategies one by one.

Russian considerations
Both the Kremlin and the Gazprom are frustrated by the Post-Soviet transit issues. Nevertheless,
it would be misleading to describe their policies only as retaliatory. Geographical and technical
aspects still play an important role in the decision making. Even if Ukraine inherited a quasimonopoly over Russian export routes in 1991, this was an unsustainable situation in the long
run. Even the late Soviet industry planning projected a shift of export routes to the North. It is
very telling that the Russia-Belarus-Poland-Germany pipeline was named Yamal-Europe as early
as in 1993, even if the Peninsula was opened up for industrial production only two decades later.
The Yamal-Berlin distance compared to the Urengoy-Kiev-Berlin route is much shorter, giving
an approximately 800 km potential advantage to Northern export routes (see Figure 1). The
same is true for a part of the Turkish exports, for which the Ukrainian land-route always posed a
significant by-pass. It is right to say that both the shift of Russian production to the North and the
broadening geographic scope of Gazprom’s exports favoured the construction of new pipelines.
In this geographic context the label “transit diversification” is a bit misleading; the quest for new
routes was to some extent natural and reasonable.
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Figure 1. The “shortest routes” to Gazprom’s three biggest, far-abroad export markets

Source: Google Earth, author’s indications

In order to quantify these geographic factors, it is worth separating the Gazprom’s export
destination countries to Northern and Southern area, according to their shortest distance from
producing fields. This separation is highly arbitrary (Austria or Switzerland are approximately
equally far on both routes) and still independent from economic and political considerations. The
Northern area, which is basically planned to be supplied by pipelines built after 1991, has slightly
bigger volumes. Nevertheless, the old routes can still count on a significant amount of transit,
especially because the expected increase of demand is still significant in these regions.
Understandably, South Stream is a different case: its construction cannot be justified by geographic
arguments. On the contrary, geography is highly unfavourable, while construction costs are
enormous due to the big investment needs both in Russian on-shore and Black-sea off-shore
territories. What is more, as it is shown on Figure 2, there is no European call for such a huge new
pipeline, if other routes remain functional.
Figure 2. Expected Russian export volumes and pipeline capacities, bcm/a 2010-2035

Source: EIA, 2010

It is obvious that the two Streams do not fall into the same category of by-passing. The Northern
corridor was a must for Gazprom, both because of geography and expected increases in exports.
The only reasonable question was, whether it is worth avoiding Belarus and Poland via a more
11
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costly Baltic-sea route. The South Stream would have been a reasonable Ukraine by-pass only
if both large imports from Central Asia and a simultaneous huge gas demand call from Europe
were present, an increasingly unlikely scenario since 20083. The only non-political argument in
favour of South Stream remains Gazprom’s fears from an unmanageable Ukrainian situation when
modernization of Ukrainian GTS becomes unfeasible, Ukraine goes bankrupt or the government in
Kyiv collides with Moscow and causes further cut-offs or exorbitant cost increases for this route.
However, even in any of these cases, the further development of Yamal or Nord Stream pipelines
to Italian, Hungarian markets would be a reasonable alternative to the four-line South Stream.

European considerations
The European Union, its member countries and companies do not have an “energy transit
policy” as such. Policy distinctions among different pipeline projects are only slightly indicative of
political preferences. In this regard Brussels does not have the legal authority to qualify projects
according to their “broader” implications in the European area. It can examine only implications
to market competitiveness at the EU or regional level and take regulatory measures to limit the
consequences.
In this regard the two Streams have highly different regulatory contexts. Nord Stream brought
additional pipeline capacity into an already competitive region with relatively dense networks.
Russian shipments arrive directly to Germany, where Dutch, Norwegian, different LNG supplies
are heavily present. From this angle the Commission could show some flexibility regarding the
regulatory matters. Most of these markets are accessible for supplies other than Russian and
Gazprom will have to compete with these. The only bottleneck towards the Czech Republic and
related markets was the OPAL-South capacity, where TPA was strictly regulated by the Commission
(Decision C (2009) 4694)4.
South Stream will pose a more complex regulatory challenge. Gazprom has almost exclusive
market dominance in South-Eastern Europe, but competitive supply may arrive via the Fourth
Corridor as soon as the end of the decade. Azeri supplies can be present around the Turkish border,
constituting a chance for a more competitive regional market. Furthermore, TPA restrictions were
already issued for Nabucco right at the Bulgarian section (Decision D (2009) 2299)5, setting a
relatively high benchmark for other pipelines.
An additional element is Serbia as an extra EU gap on the route. TPA and reverse flow options
make real sense only if Serbia also accepts these arrangements. As this is unlikely for the time
being, Gazprom and its partners have good chances to contract the full capacity. Nevertheless, the
Commission can easily refer both to the Serbian commitments in the Energy Community or press
this issue further during the integration process. Independently from the upcoming arrangement
between Srbijagaz and Gazprom regarding South Stream, there will be a good chance for revision
and provision of some sort of TPA for the South Stream Serbian section in the future. Thus it is
more likely that the Commission will insist on a strict TPA-regime for South Stream right from its
Bulgarian landing, which is just another argument against its full construction.
Apart from these domestic regulatory measures, the transit issue is also represented in the
EU-Ukraine relations. The content of the EU-Ukraine energy dialogue does not differ too much
3

Chyong (2011) pp. 23-24.

4

http://ec.europa.eu/energy/infrastructure/exemptions/doc/exemption_decisions.pdf

5

http://ec.europa.eu/energy/infrastructure/exemptions/doc/exemption_decisions.pdf
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from other, similar relations: it aims to provide a lower benchmark of acquis in order to improve
investment climate and reliability in the sector; it tries to help in setting up policy frameworks to
increase energy efficiency and reduce import dependence; provides some small-scale but still
pivotal funding for a limited number of strategic projects, including the modernization of the GTS
(primarily the transit component, proposed by the Naftogaz). This set of policies is not unique
in terms of their content but in terms of its relevance: Ukraine has potentially all the necessary
prerequisites to significantly reduce gas import dependence and save a large amount of funds. IEA
in its Ukraine study hinted that if all possible measures are implemented, Ukraine can potentially
stop Russian gas imports.6
In this context a new quality of domestic transit regulation is important in two major respects.
First, one of the advantages that Ukraine can provide for upstream investors is its huge and dense
gas pipe network in the proximity of domestic and European consumers. Clarity about free and
undiscriminated access to the system is vital for any producer. Second, reliable regulation is the
only way to raise foreign corporate interest in the network. In a situation when much of the
domestic network, both storage and pipelines, remains idle, Kyiv could increase the network’s
utilization by Western companies only if it provides some clarity about its usage. Western
companies came into the CEE energy sectors only when their EU accession seemed to be on track
and the implementation of the acquis was guaranteed.

Ukrainian considerations
The Ukrainian sectoral situation has deteriorated sharply during the last five years. Transit volumes
have been decreasing, import prices have gone up drastically, while large sections of the network
are already beyond their expected lifetime. The situation and the context of Ukrainian transit in
the Ukrainian-Russian relations have changed fundamentally. First, Kyiv has no real transit leverage
anymore. It spends almost 7-8% of its GDP on gas imports every year, a barely sustainable situation
in the long run. Transit volumes and revenues have been falling due to the new pipelines and the
economic stagnation in Europe.
This is a comfortable situation for Gazprom since it has achieved its minimum strategic goals and
put the contractual regime concerning both supply and transit on a long-term basement. Time
works for Moscow.
Second, Ukraine will have to invest gradually increasing funds into the system in the foreseeable
future. Major transit pipelines, mostly built in the early 1980s, are in a relatively good shape
if compared to sections not related to transit and most of the low-pressure distribution lines.
Modernization of the former may become financially profitable, while investing into the latter will
likely be an unprofitable must very soon.
Chances to reverse transit trends are slim. By-passing pipelines are constructed according to
Gazprom’s plans, partially are in its property and are heavily entrenched contractually. Both
Blue Stream and Yamal operate at their maximum capacity and Nord Stream is likely to reach its
optimum as Bovanenko field increases its production. In the current trend Ukrainian transit option
does not seem to be particularly favourable for Gazprom. For Ukrainian GTS, which has no shipor-pay clause in its transit contract with Gazprom, the likely role will be to deliver the residual
Ukraine-2012 Country Study, OECD/IEA, Paris, 2012, 34p. http://www.iea.org/publications/freepublications/publication/UK_
Summaryplus.pdf
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volumes to Southern Europe and provide peak-time service. Nevertheless, even this smaller piece
of transit has been challenged by Gazprom’s plans to build South Stream.
Ukraine has one of the biggest gas pipeline networks of the continent, now heavily underutilized.
But the basic question is whether the Ukrainian transit volumes have reached the bottom. And
whether non-action is a reasonable option. It assumes a painful accommodation process to a high
import gas price environment with no short-term benefits and potentially a further scale-back of
transit if other alternative systems will be built. Gazprom’s entering the network is not necessarily
a solution for the problem. There is a high level of political risk to remain around utilization even
if Ukrainian GTS is sold out. Kyiv cannot calculate its strategic decisions with fixed benefits while
Ukrainian costs in any scenario have become much higher.
Paradoxically, presence of large spare pipeline capacities in Ukraine constitutes a major supply
security input into EU-Russia gas relations. Understandably, this means financial losses for the
TSOs. It is always difficult to find a reasonable balance between a higher level of spare capacities,
increased reliability in terms of supply security and the financial burden of maintaining an empty
network. In this respect some of the supply security costs are paid by transiters, primarily by
Ukraine, that has no ship-or-pay clause in its contract with the Gazprom (unlike Slovakia). It is
reasonable to say that Ukraine – if those idle pipeline capacities remain operational – provides a
huge input into European supply security even if against its will. Ukraine still provides a meaningful
supply security service both for producers and consumers. But how much does supply security
cost, who shall pay for it and at what forum this issue can be raised? All these questions remain
today unanswered.
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§2. Current EU policy of supplies diversification:
What are the chances to dilute Gazprom’s market power?
by Pavol Szalai7
For Europe, Gazprom is a key gas trading partner. It supplies one third of EU’s net imports and one
quarter of its gas consumption.8 In Central and Eastern Europe, Gazprom is dominant. Its share in
Visegrad’s gas imports ranges from 66% in the Czech Republic to 93% in Slovakia; it was Ukraine’s
sole supplier until 2012.9 Its share in the region’s gas consumption is vital: from 49% in Hungary
to 60% in Ukraine to 80% in the Czech Republic.
Table 1. Gas consumption and imports in 2012
Country

Gas consumption
(bcm)

Gas imports from
Russia (bcm)

Share of gas imports
from Russia in gas
consumption (%)

Share of gas imports from
Russia in total gas pipeline
imports (%)

Czech Republic

8.2

6.6

80

66

Hungary

9.7

4.8

49

81

Poland

16.6

9.0

54

83

Slovakia

6.0

3.8

63

93

Ukraine

49.6

29.8

60

100

Source: BP Statistical Review of World Energy June 2013, available at http://www.bp.com/content/dam/bp/pdf/
statistical-review/statistical_review_of_world_energy_2013.pdf

On the background of the increasingly liberalized and interconnected EU market, Central and
Eastern Europe has several opportunities to diversify imports away from Gazprom. Some of
them will take a long time to show any effect, some have been effective already, and all carry
opportunities and risks:

7

-

The Southern Corridor bringing Caspian gas to Europe from 2019. In June 2013, the Shah
Deniz Consortium finally chose the Trans Adriatic Pipeline (TAP) over Nabucco to bring its
gas to Europe. Nabucco may be dead and the Caspian gas will not flow to Central Europe
in the short term. But the pipeline may be resuscitated in a different form in the future
and eventually reach Central Europe. The downside is the distant long-term horizon with
uncertain results.

-

The LNG terminals on Poland’s Baltic coast, Croatia’s Adriatic coast, and Ukraine’s Black
Sea coast. The market of liquefied natural gas transported by sea vessels supplies a quarter
of Europe’s imports. The terminals should provide an alternative to Russian supplies as
soon as 2017, increase the leverage for price negotiations with Gazprom as well as gas
market liquidity. This viable option comes with several economic risks to be addressed.

Central European policy Institute СЕРІ (Slovakia)

Russia supplied 31.9% of EU’s natural gas imports from outside the EU-27 in 2012, according to Eurostat, http://epp.eurostat.
ec.europa.eu/statistics_explained/index.php/Natural_gas_consumption_statistics, and Russian gas represented 25.6% of EU’s gas
consumption in 2011, according to Congressional Research Service: Europe’s Energy Security: Options and Challenges to Natural
Gas Supply Diversification, 2013, http://www.fas.org/sgp/crs/row/R42405.pdf.
8

9

Since November 2012, Ukraine’s Naftogaz has been purchasing gas from RWE and importing it via Poland and Hungary.
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-

Gazprom’s trading model turned obsolete by recent regulatory interventions and
market-induced forces. As long-term contracts become increasingly disconnected from
the current gas trading in Europe, a new window of opportunity opens for Gazprom’s
clients: market-based gas prices. But before Central and Eastern Europe benefits from the
increased market liquidity, it has to mitigate the threats related to short-term trading.

The three mentioned opportunities represent specific and interconnected trends in the European
gas trading: diversification of pipeline supplies, increase in LNG imports, and shift to a more
short-term contracting. They all undermine Gazprom’s dominant position, but also lead to a more
liquid and competitive market, on which economics triumphs over politics. Europe and Gazprom’s
relations are adjusting, new global economic challenges emerge; the Visegrad countries and
Ukraine should prepare for tomorrow’s gas market.

Nabucco and TAP: the economics and politics of pipelines
Since its inception, Nabucco has been the symbol of EU’s efforts to diversify gas imports. The
decade-old pipeline project was supposed to bring Caspian gas to the Central European Gas
Hub in Baumgarten, Austria. Following the 2006 and 2009 gas crises involving Russia, Nabucco
became EU’s frontrunner. Especially for the Visegrad countries it offered an alternative to the
dependence on Russian gas. Its story is now over, at least for the next decade. Last June, the Shah
Deniz Consortium that taps into the Caspian gas did not choose Nabucco West for its future gas
supplies to Europe. Instead it selected its less-known and smaller brother, the TAP. EU’s Southern
Corridor, which opens the fourth supply route to Europe (next to routes from Russia, Norway, and
Algeria), will be built. Yet, it will lead not to Baumgarten but to Italy.
The June decision implies that EU will have, for the first time, access to imports from the Caspian
basin. The second stage of the Shah Deniz field in Azerbaijan should produce at least 16 bcm/a
from 2018. The gas will be transported by the existing pipelines from Azerbaijan to Turkey which
intends to consume 6 bcm/a. The remaining 10 bcm will flow further west: through the Trans
Anatolian Pipeline (TANAP) to the Turkey-Greece border and through TAP to the Italian cost. BP
and Statoil are the key players here: owning together 51% of the Shah Deniz Consortium, they
are set to become shareholders of TANAP and TAP. Azerbaijan’s SOCAR plays a major role, too, as
a member of both Shah Deniz and TANAP.10
Table 2. Southern Corridor
Trans Anatolian Pipeline

Trans Adriatic Pipeline

Nabucco West

1700 km, 16 bcm

870 km, 10 bcm

1329 km, 10 bcm

Construction start

2014

2015

2015

First gas deliveries

2019

2019

2019

SOCAR (Azerbaijan)

BP (UK)

OMV (Austria)

Length, initial capacity

Leading shareholder

Source: official web sites of the companies.

Shareholder structures as of July 2013: Shah Deniz Consortium – BP (25.5%), Statoil (25.5%), SOCAR (10%), Total (10%), LukAgip
(10%), NIOC (10%), TPAO (9%); Trans Anatolian Pipeline – SOCAR (80%), BOTAS & TPAO (20%); Trans Adriatic Pipeline – Axpo
(42.5%), Statoil (42.5%), E.ON (15%).

10
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Figure 3. Southern Corridor

Source: BP.

The primary reasons behind the Consortium’s decision were economic. TAP is a shorter and
cheaper way to bring its gas to Europe. Although Nabucco’s shareholders led by OMV scaled
down its length to 1329 km and its capacity to 10 bcm/a, renaming it “Nabucco West”, it did
not suffice. TAP is 459 km shorter and costs at least USD 500 m less.11 Moreover, a week before
the Consortium’s decision, it became clear that Azerbaijan’s state company SOCAR would buy a
majority share in the Greek gas grid, DESFA. Control over DESFA allows TAP’s further extensions
to Greece’s Balkan neighbors, including Bulgaria, initially a Nabucco West transit country. The
rejection of Nabucco may be attributed to one more economic factor: the South Stream. The
gigantic pipeline partially covers Nabucco’s route and clients. Gazprom started building the
2446 km long pipeline in December 2012.
However, there may be some politics behind Nabucco’s failure. Azerbaijan is in conflict with
Russia’s ally, Armenia, over Nagorno-Karabakh, and choosing TAP may have angered Moscow
less than choosing Nabucco. TAP challenges primarily Algerian supplies since ENI’s huge contract
with Algeria (19.5 bcm/year) expires in 2019. So TAP is likely to enter a different competitive
environment and does not challenge Russia’s positions that much. Politics played role also in
the EU: Nabucco, an EU project, was a black sheep for EU’s members. Most remarkably, Rome
coupled with Moscow to launch South Stream. Visegrad itself was hesitant. Prague promoted
Nabucco during its 2009 EU Presidency but later focused on more tangible diversification options.
Warsaw, too far to care, invested into the diversification through LNG. Bratislava, cautious about
its revenues from Russian gas transit, preferred talking to acting. And Budapest, a partner to both
Nabucco and South Stream, eventually preferred the latter.
With Visegrad’s contribution or without, TAP prevailed over Nabucco. Yet, the new situation still
brings opportunities for Visegrad. First, TAP may eventually bring the Caspian gas to its doorstep.
Given TAP’s initial capacity (10 bcm/a, i.e. 2% of EU’s consumption), its immediate importance is
of course marginal. But TAP’s capacity is scalable to 20 bcm. If demand for the gas is sufficient in
Central Europe, it can flow through Bulgaria and Romania to Hungary via interconnectors under
The estimated costs of Nabucco and TAP have not been made public. Various sources see them in the range of USD 8 – 15 bn for
Nabucco and USD 2 – 7.5 bn for TAP. See for example Reuters: “Russian gas pipeline could doom Europe’s Nabucco plan”, 28 May
2013, http://www.reuters.com/article/2013/05/28/eu-gas-idUSL6N0E41JX20130528.
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construction or projected. Second, with a degree of exaggeration it can be concluded that TANAP
is the “new Nabucco”: it copies Nabucco’s original route via Turkey. Once the currently unavailable
gas comes into game (non-Azeri reserves in the Caspian and the newly discovered reserves in the
east Mediterranean and the Black Seas), the infrastructure will be partially ready. Yet, this is a
distant and uncertain perspective. In order to increase their energy security, Visegrad and Ukraine
may want to look beyond pipelines.

LNG terminals: a connection to the global gas markets
It is already a cliché to say that along with the American shale gas revolution the liquefied natural
gas (LNG) is a game changer of the global gas markets. The liquid gas cooled to -162 °C takes up
six hundred times less volume which allows for transport by sea vessels. The LNG carriers turned
the old-style gas trading upside down: gas pipelines are suddenly unnecessary for gas transport.
The new-style gas trading needs, however, a special and expensive infrastructure: LNG terminals
for loading the sea vessels and regasification terminals for delivery.
The LNG trade has been growing rapidly in the recent years and it will continue to outpace the
growth of the pipeline trade in the next 20 years.12 The global LNG export capacity climbed up to
379 bcm/a in mid-2012, with Qatar currently holding the largest share at over 100 bcm/a. The LNG
market supplied one quarter of Europe’s net imports in 2011 and can supply more if American
shale gas boom transforms into American LNG export boom in the late 2010s. Russia, the pipeline
giant, is a dwarf on the global liquefied gas market (5%) and oriented mainly on diversification of
exports towards Asia. Hence, talking “LNG” in Central and Eastern Europe means talking “supplier
and route diversification”.
In the future, at least two regasification terminals should be able to supply the market: Swinouscje
on Poland’s coast and Adria on the Croatian island of Krk. Both are part of the North-South corridor
relaying the Baltic and Adriatic Seas via the Visegrad countries and both will be co-funded by the
European Union. If built, the two terminals will create a real alternative: their initial cumulated
capacity (15 bcm/a) could almost alone supply Poland’s yearly gas consumption. Thanks to interstate gas connectors, the LNG ports should reinforce diversification of supplies, provide leverage for
negotiations with Gazprom for its regional clients, and finally increase liquidity (and competition)
on spot markets.
Table 3. Major regasification terminals in Central and Eastern Europe
Name, location

Manager of the project

Capacity (bcm/year)

Swinoujscie, Poland

Polskie LNG (a subsidiary of the stateowned Gaz-System)

5 (extendable to 7.5)

Klaipeda, Lithuania

Klaipedos Nafta (state-owned)

2 (extendable to 4)

Adria LNG (E.ON, OMV, Total, Geoplin;
Croatian firms to enter)

10 (extendable to 15)

Projected

2017

LNG Terminal

5 (extendable to 10)

Concept

2016

Adria, Croatia
Ukraine

Status
Under
construction
Under
construction

Online
2015
2015

Source: official websites of the companies.

The opportunities come with risks. The first is the cost of LNG ports, uneasy to bear for the
cash-stripped Central European energy companies. Swinoujscie, whose cost flickers around
12

IEA: World Energy Outlook 2012.
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EUR 500 mn, has secured funding from European Bank for Reconstruction and Development,
European Investment Bank, EU, and from the Polish transit company, Gaz-System, itself. But the
price for such gigantic infrastructural projects can swell, especially due to construction delays.
And Swinoujscie’s construction has already been delayed due to the Polish builders stretched by
the Euro 2012 soccer cup. Moreover, should LNG imports partially replace pipeline gas, Visegrad
countries and Ukraine have to look for a new role for their transit companies.
Another risk is inherent to the nature of the LNG trade. Like the pipeline trade, it is dominated by
long-term contracts linked to oil prices with take-or-pay clauses (obligation to import a specific
volume regardless of demand). Indeed, the contract concluded by the Polish state-owned gas
company PGNiG with Qatar Gas covers a ten-year period, uses oil-price indexation, and imposes
gas intake (1.4 bcm/a) with little regard to demand. True, this type of contract secures supplies to
Poland vis-a-vis the more attractive Asian LNG market. But it is this kind of inflexible contract that
currently allows Gazprom to push PGNiG against the wall. Although Swinoujscie has two thirds of
capacity reserved for spot-traded gas (short-term contracts with market prices), PGNiG may find
itself tied to another heavyweight supplier. This may be a tradeoff considering the competition
on the demand side of the global LNG market. Indeed, one last risky feature is the LNG market’s
dominance by Asia’s demand (70% against Europe’s 21% in 2012) and wholesale prices (in Japan
they are 50 – 70% higher than in Europe). Exporting LNG to Asia is simply more profitable.13
The Baltic port’s planned capacity is impressive. But it points to the third risk: an insufficient
demand. If demand is too low, the investment on the LNG projects may not be commercially
viable. The same goes for new distribution infrastructure in Southeastern Europe that is desirable
for Adria LNG. European Union’s gas demand is to increase mildly by 2035 (by 0.6% per year on
average), the outlook in EU’s eastern states being above the EU average, yet still moderate.14 In
Central Europe specifically, gas has too many competitors. Nuclear energy’s share in the Czech,
Hungarian, Ukrainian, and Slovak electricity mix is above 30% and all of Visegrad and Ukraine plan
for new reactors in the next 20 years. Should they not be realized, Germany shows that in the
short-term nuclear power can be replaced by cheap coal to complement the weather-dependent
renewables.

European market in transformation: a threat to Gazprom’s grip
The backbone of European and Asian energy supply security has been for decades the Groningen
Concept. Developed in Western Europe in the 1960s, it justified the need for high investments
in the gas production and transport. In order to fund them, contracts used to involve a longterm commitment (15, 20, or 30 years), take-or-pay clauses (obliging customer to pay for around
80% of the contracted gas regardless of demand), and gas prices linked to oil prices (making it
competitive against other fuels). The supplier bore the price risk, the customer bore the volume
risk. The customer, a national gas monopoly, could pass on the price increase to the final consumer.
National market shares were secured by destination clauses.15
13

DG Energy: Quarterly Report on European Gas Markets, Volume 6, issue 2, Second quarter 2013.

IEA’s New Policies Scenario supposing that existing policies are maintained and recently announced commitments are
implemented cautiously (IEA: World Energy Outlook 2012). For data on EU’s Eastern part see for example KPMG: Central and
Eastern European Shale Gas Outlook, 2012, http://www.kpmg.com/global/en/issuesandinsights/articlespublications/shale-gas/
pages/shale-gas-development-inevitable.aspx.
14

R. Dickel and K. Westphal: “EU-Russia Relations”, SWP Comments 12, April 12, 2012, available at http://www.swp-berlin.org/en/
publications/swp-comments-en/swp-aktuelle-details/article/eurussia_gas_relations.html.
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In continental Europe, the Groningen Concept has been eroded in the past 15 years. EU legislation
cracked the national gas monopolies through separation of production and sale from transit,
opened the market to newcomers through third-party access to pipelines, and enforced these
provisions through antitrust probes. In 2009, market forces kicked in: due to the American shale
gas boom, LNG was redirected to Europe. The LNG traded at European hubs has been cheaper
than the oil-indexed gas contracted on the long term. As crisis reduced demand,16 the national
incumbents dumped the extra gas to spot markets, thereby increasing their liquidity even more.
The result: today, one third to one half of gas in Europe is supplied on a spot market terms.17
Competition increased and final customers can switch suppliers; they are no longer obliged to
accept gas price hikes because of increased oil price.
Table 4. Gas prices in selected countries in early 2012
Country

Average gas price (USD per thousand cubic meters)

Czech Republic

503

Hungary

391

Poland

526

Slovakia

429

France

394

Germany

379

United Kingdom

313

Ukraine

416

Sources: Izvestija, 1 February 2013, quoted in J. Klepac: “Security of supply and the regulatory environment in the gas
sector“, 16 May 2013, available at http://www.osw.waw.pl/sites/default/files/Jan_Klepac.pdf; Kyiv Post: “Gazprom
allows reduction in gas price for Ukraine to USD 352 in 2013”, 18 December 2012, http://www.kyivpost.com/content/
ukraine/source-gazprom-allows-reduction-in-gas-price-for-ukraine-to-352-in-2013-317831.html.

However, Gazprom, Europe’s largest gas supplier, refused to scrap the old model and abandon
monopolistic practices. True, its key European customers making huge losses pushed it to some
concessions. Gazprom has agreed to include spot-based pricing in contracts since 2009 and
reduced prices by up to 15% (including for Poland) since 2012. Yet, the share of spot-indexed
gas does not exceed 8% and gas prices actually followed the drop of oil prices.18 The problem is
all the more exacerbated in Central and Eastern European countries. Their infrastructure is EastWest oriented and allows for little diversification. Their negotiation power being limited, their
prices remain higher than those in Western Europe. When Europe’s second supplier, Statoil, made
important concessions on the Groningen Concept (up to 70% spot-price indexing19), their effect
was limited to Western Europe. Perhaps with the exception of Hungary, East Europeans still live
in the 1990s.
16

Demand for gas in the EU fell by 10% from 2010 to 2011 and by 4% from 2011 to 2012 (IEA: World Energy Outlook 2012).

Reuters: “Most of Europe’s gas supplies still linked to oil prices”, 22 February 2013, http://www.reuters.com/article/2013/02/22/
energy-gas-europe-idUSL6N0BL8HO20130222.

17

18
Reuters: “Gazprom adjusts gas pricing to defend market share”, 19 February 2010, available at http://uk.reuters.com/
article/2010/02/19/gazprom-pricing-idUKLDE61I1M320100219; Bloomberg: “Gazprom Cuts 2013 Gas Export Price Forecast Amid
Contract Talks”, 4 June 2013, available at http://www.bloomberg.com/news/2013-06-04/gazprom-cuts-2013-gas-export-priceforecast-amid-contract-talks.html; Financial Times: “Gazprom reduces price of gas to Poland”, 6 November, 2012, available at
http://www.ft.com/intl/cms/s/0/65ee5514-2836-11e2-a335-00144feabdc0.html#axzz2WrP0t5ih.

Laura Parmigiani: “The European Gas Market: A Reality Check”, IFRI Note from May 2013, http://www.ifri.org/?page=contributiondetail&id=7692.
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Given the regional problem, European Commission decided to apply a regional approach. After
earlier attempts of involvement in negotiations with mixed results, it launched a full-scale antitrust
investigation against Gazprom in September 2012. DG Competition suspects Gazprom of abuse
of dominant position (Article 102 of the Treaty on the Functioning of the EU) on the upstream
gas markets in Central and Eastern Europe. The Commission suspects Gazprom of three practices
hindering competition and supply security. First, it may have applied destination clauses, banning
resale of gas across Europe. Second, it may have prevented the diversification of supply by blocking
new pipelines and LNG terminals as well as third-party access to transport infrastructure partially
owned by Gazprom. And, finally, it may have imposed unfair prices on its customers by linking the
price of gas to oil prices.20
Although the company and Russian government reacted furiously, DG Competition’s chances to
break Gazprom’s grip are high. Kremlin’s attempts to block the investigation by a Federal Decree as
well as any political pressure from EU capitals will have little impact on the same DG that sanctioned
Microsoft. If Gazprom does not agree on a settlement, it is heading towards a prohibition decision
with fines estimated at EUR 10.6 bn.21 An appeal before the EU Court of Justice would have a
marginal effect on DG Competition’s case. Indeed, according to one competition law expert, it
may be “the landmark antitrust case of this decade, as Microsoft was of the last decade”.22 It can
last for up to four years, but once over, it is likely to transform the whole European gas market and
push Gazprom’s strategy towards a market-oriented model.
The European gas trade heads towards a new era of short-term pricing. Central and Eastern Europe
should prepare for it. Two main challenges are ahead. First, how will the new infrastructure be
funded on the short-term pricing market? Investments into networks are necessary, if Visegrad
and Ukraine want to trade gas and transport most of the Russian gas to Europe. They are even
mandatory on the free market where competitors have to be provided access to gas transport
and storage. If the current Gazprom contract duration (10 – 15 years) is insufficient compared
to pipeline amortization periods, shorter contracts will cause even more problems. Returns on
investment on a liberalized market with a multitude of competitors will be possible, but difficult.
Second, how can gas be efficiently traded on immature spot markets? Compared to the U.S. Henry
Hub, Europe’s gas hubs (national trading points) are generally much smaller and less liquid. In
addition, most of the short-term traded gas is actually supplied by the same companies than the
long-term traded gas. And spot markets are even less developed in Central Europe. The Visegrad’s
share in EU’s gas consumption was only 9% in 2012. And the closest trading point, the Central
European Trading Hub in Baumgarten, Austria, serves mostly for gas transit. Such a market can be
easily manipulated, especially when the number of suppliers is limited. High demand can cause a
steep price hike, for example, during the cold periods.

20
“Antitrust: Commission opens proceedings against Gazprom”, 4 September 2012, available at http://europa.eu/rapid/pressrelease_IP-12-937_en.htm?locale=FR

An estimate by The Economist: „Russia’s wounded giant“, 23 March 2013, available at http://www.economist.com/news/
business/21573975-worlds-biggest-gas-producer-ailing-it-should-be-broken-up-russias-wounded-giant.

21

A. Riley: “Commission v. Gazprom: The antitrust clash of the decade?”, CEPS Policy Brief no. 285, 31 October 2012, available at
http://www.ceps.eu/book/commission-v-gazprom-antitrust-clash-decade.
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§3. Non-conventional gas sources: a panacea for European
energy security?
by Helena Schulzova23
During the last decade, the United States experienced a perfect storm in its energy sector, something
that is now widely known as the Shale gas revolution. According to various predictions, Europe,
and especially its Central and Eastern part, should possess similar abundance of ‘unconventional’
natural gas that could now be yielded thanks to the new technology behind the shale gas boom in
the United States. However, there is probably no similar revolution ahead of Europe, at least not
at such an abrupt pace.
Soaring fossil fuels prices and very uneven position of exporting and importing countries led to
long-term investment into several technologies that around 2006 triggered shale gas revolution
and completely changed the outlook of global energy market. First of all, drilling techniques
were significantly improved and now allow for horizontal drilling. Imaging technologies have also
improved tremendously and now enable detailed imaging of potential source rock and help find
‘sweet spots’ with the most gas. Most importantly, unconventional gas that was long beyond
the reach of drilling can now be extracted thanks to a technology known as hydraulic fracturing.
Whereas conventional gas flows on its own when tapped, unconventional gas has to be extracted
by cracking the rock in which it is contained. This is mostly done with a mixture of water, sand and
chemicals that are injected under pressure into the source rock, which cracks and allows the gas
to flow and to be collected. Crucially, the introduction of LNG as a common and financially viable
way of transporting natural gas makes it possible for the U.S. to start exporting natural gas.
The U.S. in the coming years is expected to produce so much gas from shale that it can export it.
Only a few years ago the U.S. was facing the danger of insufficient domestic production of gas
and a need to rely on imports. Now projected reserves should cover domestic consumption for
decades to come;24 in 2011, the U.S. production of unconventional gas was over 7 trillion cubic
feet which was approximately 34% of the overall gas production.
The abundance of unconventional gas resulted into such a decrease of gas prices that drilling
is now focused on wells that yield not only gas but also oil. Cheap natural gas is beneficial to all
energy intensive industries as well as petrochemical industry that uses gas not only as a source of
energy but also as an input. Cheap shale gas does push down consumption of coal in the U.S., and
it postponed any plans for new nuclear power plants.

23

Institute for European Policy EUROPEUM (Czech Republic)

US to begin exporting 'fracked' gas, David Shukman, BBC News July 16, 2013
http://www.bbc.co.uk/news/science-environment-23317370
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Figure 4. U.S. natural gas production by source, 1990-2040 (trillion cubic feet)

Source: http://www.eia.gov/forecasts/aeo/MT_naturalgas.cfm#shale_gas

Cheap domestic gas is now increasingly used for heating and electricity production and most
probably will soon have a significant share in transportation as well. Gas share in electricity
generation has been growing by 3% annually and has reached 25% in 2011.25

European unconventional gas
According to geological surveys and various projections, the deposits of unconventional gas in
Europe can or may be almost as potent as those in the United States (see Figure A in Annexes).
Poland and Ukraine especially should have large deposits of various forms of unconventional gas
such as coal bed methane (CBM) contained in coal deposits and tight gas locked in rock with
low porosity and permeability. However, reserves of unconventional gas are very hard to predict
without proper testing done by drilling of hundreds of test wells to find sweet spots with the most
gas. This was possible in the U.S. where many small and mid-sized companies took a considerable
risk and drilled thousands of wells. In Europe, the players are very different and almost all current
unconventional gas test drilling has been done in some form of joint venture with large international
oil companies that are able not only to bring knowledge and experience to Europe, but also move
it to more promising basins anywhere in the world when testing results are unsatisfactory.
What happened in the U.S., therefore, may not be easily replicable in Europe, at least not at a
similar pace. First of all, Europe lacks some crucial preconditions: the infrastructure, liberalized
gas market and transportation networks accessible to whoever pays. Transportation networks
and storage facilities in Europe are for the most part held by few supplier companies including
Gazprom and are not freely accessible to outside supplies. Infrastructure also means the number
of physically available drilling wells and skilled professionals able to do the testing and run the
wells.
25

EIA AEO2013 Early Release Overview http://www.eia.gov/forecasts/aeo/er/early_elecgen.cfm
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Besides that, European geology seems to be especially challenging for unconventional gas drilling
and might need significantly different techniques than the ones used in the U.S.: shale gas in
Europe is located deeper (which influences pressure of drilling, flow rates as well as increased
underground temperatures); plays are smaller and more fractured; and clay content in Europe
is higher which makes fracturing more difficult.26 Another important factor is high population
density in Europe and land ownership rights. In the U.S., the landowner also owns mineral resources
underneath his or her property; in Europe, the mineral resources are mostly state-owned. Thus,
local inhabitants in the U.S. often favour drilling since they share the profits whereas in Europe,
any mining and drilling activities usually cause great disapproval by locals. High density may be
equally problematic since productive drilling requires many test wells and thus an extensive
territory. In densely inhabited territories test wells sometimes cannot be placed on ideal spots
because of human settlements.

Hydraulic fracturing – a dangerous method?
Hydraulic fracturing technology was banned in some states of the U.S. and in various European
countries including France and the Czech Republic. Germany is not allowing test drilling even
though it doesn’t have an actual moratorium. First of all, hydraulic fracturing requires large
amounts of water mixed with sand and various chemicals. There is some danger that this
contaminated water may compromise underground waters. Few accidents happened in the U.S.,
though large International Oil Companies (IOCs) that are drilling in Europe are generally less prone
to such incidents than small and mid-sized companies that pioneered the technology in the U.S.
Nevertheless, the water used for fracking has to be handled cautiously and cleaned.
In addition, there is a suspicion that the technique may cause minor earthquakes: due to earth
tremors test drilling was withheld near Blackpool, UK in 2011. However, conventional mining as
well can trigger quakes and according to research of Durham University,27 the risk of earthquakes
caused by hydraulic fracturing is minor and can be further reduced by using advanced 3-D seismic
imaging.
Another problematic issue may be methane gas leakages during production of unconventional
gas, since methane is an even more potent GHG than CO2. Small amounts of methane are also
leaked during conventional production but the estimates for hydraulic fracturing vary widely.
Recent study by MIT of 4000 wells in the U.S. suggests that the amount of methane released by
hydraulic fracturing is relatively low and is further reduced by the use of two techniques – gas
flaring and green completion.28 In case the percentage of methane leaked during fracturing is
significantly over 2%, it may put into jeopardy the reputation of unconventional gas as a relatively
clean ‘transitional’ fossil fuel.

Central and Eastern Europe – a prospective site
Deposits of unconventional gas are scattered across Europe, but Central and Eastern Europe
together with the UK seem to be the region with the best prospects for drilling. Countries in
The ‘Shale Gas Revolution’: Hype and Reality, Paul Stevens, Chatham House, September 2010; Can Unconventional Gas Be a
Game Changer in European Gas Markets?, Florence Geny, The Oxford Institute for Energy Studies, December 2010
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Induced seismicity and hydraulic fracturing for the recovery of hydrocarbons, Richard Davies, Gillian Foulger, Annette Bindley,
Peter Styles, Marine and Petroleum Geology vol. 45, August 2013
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Shale gas production: potential versus actual greenhouse gas emissions, Francis O’Sullivan, Sergey Paltsev, Massachusetts
Institute of Technology, November 2012
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Central and Eastern Europe are more dependent on gas from Russia and accentuate energy
security more than the western parts of the continent. Many countries of the region already have
domestic coal and gas mining industry. Yet, population in Central and Eastern Europe is now more
environmentally conscious and hydraulic fracturing has faced aversion by local communities.
Environmental hazards are cited as the main reason for moratorium on both exploration and
production of unconventional gas in the Czech Republic. In 2012, Ministry of the Environment has
cast the moratorium for two years ending July 2014.29 Ministry of the Environment is currently
examining a possibility of comprehensive legislation on unconventional gas.
Estimated deposits of unconventional gas in the country are very vague and most projections
don’t expect production larger than a few percent of the country’s overall consumption. Today,
about 98% of Czech natural gas is imported (78% of imports come from Russia, and the rest from
Norway30), so significant local production would be very favourable for the country’s energy
security. Before the moratorium, two licenses were awarded, one to Australian BasGas Energia
and one to British Caudrilla. Yet due to the lack of consultations with regional governments and
public outcry in affected regions, exploration licenses were quickly withheld in 2012 and the
moratorium was cast shortly afterwards.
In a way, situation of Slovakia is similar to that of the Czech Republic. Shale gas and other
unconventionals haven’t caused wide public debate. Current energy policy draft in Slovakia
doesn’t mention possible domestic production of unconventional gas at all.31 Similarly to the Czech
Republic, geological information on deposits of unconventionals is rather vague and projections do
not expect massive production. British Aurelian Oil & Gas has been exploring for shale in eastern
Slovakia though no drilling took place. There are hopes that some shale formation in the south of
Poland might overlap with Slovakia.
Hungary has quite a significant level of local production of gas and, therefore, has some advantage
before other European countries without any mining or drilling know-how. Hungary also has a high
share of natural gas in its energy mix (38% in 2010).32 Geological surveys even suggested shale gas
basin suitable for drilling. MOL, the largest energy producer in the country, formed a joint venture
with ExxonMobil to explore possibilities of drilling. However, after some disappointing test drilling
ExxonMobil decided to pull out of the country in 2010.
Poland is one of European countries with the most favourable projections for unconventional gas
deposits, even though the latest assessments reduced the previous estimates.33 It also has a quite
strong gas production lobby not only because it depends on the Russian gas but also because it
needs to scale down its GHG emissions from burning coal, and cheap domestic gas seems to be the
best solution. Also, Poland already awarded over 100 licenses for unconventional gas exploration.
So far the results are inconclusive, some companies even decided to leave Poland, but according
to Energy Information Agency, the somewhat disappointing results don’t necessarily mean that
drilling in Poland is not commercially feasible. In the U.S., it took hundreds of wells to achieve
commercially viable production.
29

Ministerstvo životního prostředí, http://www.mzp.cz/cz/news_130220_bridlice

Energetická bezpečnost ČR a budoucnost energetické politiky EU, Filip Černoch et. al. Mezinárodní Politologický Ústav Masarykovy
Univerzity, 2010
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Návrh energetickej politiky Slovenskej republiky, Ministerstvo hospodárstva Slovenskej republiky, May 2013
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Central and Eastern European Shale Gas Outlook, KPMG International, 2012
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World Shale Gas and Shale Oil Resource Assessment, Energy Information Agency May 17, 2013
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What might hamper unconventional gas in Poland though is a too strict regulatory framework
and strong taxation of unconventional production. New Geological and Mining Law came into
force in early 2012 but it is still possible that a new law specifically regulating shale gas might be
introduced;34 according to the Mining Law, exploration licenses are now granted through tenders.
Ukraine shares with Poland favourable predictions of deposits as well as enthusiasm of the
politicians. Test drilling is not as advanced as in Poland; however, on January 24, 2013, Ukraine
signed a major contract with Shell that will enable exploration of Yuzivska gas field in eastern
Ukraine. The contract with Shell is a 50% joint venture and envisages drilling 15 wells. Chevron,
another IOC, is in negotiation with Ukraine for another joint venture in Oleska field in the west of
the country. Signing of the deal has been delayed due to disagreement with local communities
and far-right Svoboda party.35
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Shale gas report – Poland, Ernst & Young, 2012
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Ukraine drops deadline for signing Chevron shale gas deal, Reuters, January 29, 2013
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§4. Cooperation of gas transiting countries in Central,
Eastern and South Europe: impact of reverse gas flows
and better interconnection on EU energy security
by Dmytro Naumenko36

Introduction
Recent developments of European gas market showed a number of threats for energy security that
evolved from drastic changes in production, transit and supply routes of natural gas to Europe.
New European gas market model built on the principles of diversification, security of supply,
interconnectivity and liberalization is expected to deliver both new possibilities and challenges for
gas transiting countries in Europe. On the one hand, a gradual shift to spot gas markets in Europe
will mean fair pricing driven by competition. On another hand, abolishment of long-term pipeline
supply contracts will bring high level of uncertainty and price fluctuations for countries that lack
diversification of supply sources like the countries in Central and Eastern Europe. This situation
will force the CEE region to search for the new sources of supply; craft reverse supply contracts in
the framework of the 3rd Energy package, finance investments in new transit and interconnection
infrastructure and development of trading hubs for better matching of demand and supply of gas
in the region. We believe that the abovementioned challenges are only to be addressed based on
deeper cooperation between the main gas transiting countries in the region, including Ukraine.

The importance and associated challenges of East-to-West Gas Corridor for the EU
and the CEE region
According to BP, Russian imports to European countries constituted 130 bcm in 2012 or almost
35% from all pipeline supplies. It makes Russia the largest natural gas supplier to Europe (followed
by Norway with 107 bcm shipped in 2012). According to the International Energy Agency (IEA),
the majority of Russian gas imports to Europe are delivered through two former Soviet countries,
Ukraine and Belarus, and four Central European countries known as Visegrad group, namely
Slovakia, Czech Republic, Hungary and Poland. These countries host sections of the largest Russian
gas transit pipelines to Europe (see Table A in Annexes for full list of the pipelines) with cumulative
capacity of 180 bcm/a or about 70% of total commissioned ones at the former Soviet Union border.
Amid them Ukraine holds the strategic position with up to 142 bcm/a of transit capacity.
The CEE region and Ukraine are also important for European energy security as large holders
of underground gas storages (UGS). Together, Ukraine, Hungary, Czech Republic, Slovakia and
Poland possess 36 UGS able to storage almost 50 bcm of gas.37 These storage facilities were
built along already established gas transit routes to Europe and are crucial for levelling off daily
gas consumption fluctuations, providing additional flexibility and security of supply in case of
unexpected shortages. Also, UGS normally serve as a mitigating factor in gas pricing by smoothing
seasonal price fluctuations (the peak of demand usually falls to the winter season) in the gas
market and can be considered as an important element of spot gas trade (but not the crucial one).
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Institute for Economic Research and Policy Consulting (Ukraine)
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http://www.psp.hr/en/activities/natural-gas-storage-in-the-world/
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Figure 5. East-to-West Gas Corridor capacities and dependence of the CEE countries
on Russian pipeline supplies (as a share in total pipeline imports)

Source: The International Energy Agency; BP; East European Gas Analysis; The Economist (map)

As Figure 5 depicts, the majority of already built transit gas pipeline capacities to Europe from
Russia pass through territories of Ukraine, Belarus and Visegrad countries. As discussed below,
such positioning of the pipelines is optimal in terms of delivery distances and costs of transit but
also are coupled with certain risks for energy security in Central and Eastern Europe for a number
of reasons. The core question is how the EU and the CEE region will be able to cope with these
risks?
Given the forecasts for gas market development in the EU the dependence of Europe on gas
supplies will continue to grow in the long run. Projections for future gas demand in Europe are
highly uncertain reflecting the possible developments of a number of factors such as the gas use in
power generation (depending on price competitiveness of gas relative to other fuels), the impact
of European legislation on fossil fuels use (namely, the Large Combustion Plants Directive and
Industrial Emissions Directive), and the European carbon reduction policy aimed at energy saving
and expansion of renewables. Namely, increasing the energy efficiency of European economies
and further expansion of renewables will drive decreasing demand for natural gas in Europe whilst
stricter EU regulation for greenhouse gases emissions will demand more gas by power generation
and transport sector as a bridge fuel to carbon-free technologies. Based on the IEA38 and the
European Commission39 projections and assuming that the EU will more or less reach the climate
policy targets by 2020 we can suggest that the demand for gas in Europe will demonstrate a
slightly moderate growth reaching nearly 600 bcm gas consumption by 2030 (about 1% CAGR
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World Energy Outlook 2011, The New Policies Scenario and 450 scenario

European Commission, 2010. EU Energy Trends to 2030 – Update 2009. Luxembourg: Publication Office of the European Union.
http://ec.europa.eu/energy/observatory/trends_2030/doc/trends_to_2030_update_2009.pdf
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compared to 2010).40 Thus, the share of natural gas in the primary energy mix should grow from
25% in 2010 to 28% by 2030.41
The IEA and CERA projections demonstrate that Europe will face significant need in increasing
pipeline gas supplies in the long-term perspective. Given uncertain prospects for indigenous
gas production inside the EU (especially in the UK and the Netherlands)42 and LNG supplies to
European markets43 net gas imports to the EU is expected to rise from 302 bcm in 2011 to 525 bcm
in 2035, with the share of imports in total consumption jumping from 63% to 85%.44
Figure 6. Gas balance in Europe, in bcm

Source: Gazprom

Therefore, increasing dependency of Europe on gas imports will raise a security issue of longterm gas supplies and dependency on its primary supplier, Russia. After full commissioning of
new Russian pipelines projects (Nord and South Streams) it is expected that Russia will be able
to cover European long-term demand gap for imports. According to Reuter’s research, Gazprom
will keep its share on Europe’s gas market steady at around 30% by 2023.45 But if permanent
Russia’s power is more or less acceptable for the old Europe (it will have a diversified gas supply
mix even after an increased share of pipeline supplies from Russia), Eastern and Southern parts
of Europe will remain locked-in to the existing gas transit infrastructure and highly dependent on
Russian gas supplies. More specifically, such status quo means that CEE and SEE countries remain
vulnerable in terms of interruptions of supply (the likes of January 2009 gas crisis), separated
from alternative EU gas supplies (e.g., gas flows from Norway and North Africa) and major spot
trading markets in Western Europe that provide additional possibilities for arbitrage pricing to
Gazprom (see Chapter 2 for details). To solve these challenges the issues of better interconnection
of these regions in North-South and East-West direction are currently discussed, as well as
We tend to employ a bit optimistic estimates for gas demand in Europe considering that the natural gas fired power plants will
obviously be used as “bridge technology” for the back-up of wider use of renewables in power generation due to the smallest
emissions levels and CAPEX. Another driver in gas demand for long term will be the transport sector due to new maritime regulation
in the EU and the development of natural gas fuelled vehicles.

40
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CERA Global Redesign Scenarios, October 2012

According to CERA Global Redesign and LT Scenarios for 2012, domestic production is expected to decline by 1.7% per year
between 2010 and 2030.
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There is a risk discussed that in the longer run the LNG supplies will leak to Asian markets which already offer higher margins for
suppliers.
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44

The IEA World Energy Outlook 2012, p. 147

45

http://uk.reuters.com/article/2013/07/18/uk-energy-gas-europe-analysis-idUKBRE96H0SE20130718
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Western Europe’s increasing participation in European spot gas trade that can potentially connect
the Central and Eastern Europe to alternative sources of supply and improve their power for renegotiation of long-term supply contracts (LTSCs) with Gazprom after the common gas market of
the EU is created.

Reverse gas flows and new gas interconnectors in CEE and the Southeast Europe
Reverse gas flows or backhauling is transportation of gas in the reverse direction to the main
flow of the pipeline. This is usually achieved by swap arrangements rather than by physical
movements.46 Physical movements of gas in Europe in reverse direction were performed only
during the recent gas crisis in 2009 when gas inflow from the Eastern border of the EU was ceased
and some amount of gas from UGS in Western Europe was pumped to the East (e.g. Austria to
Hungary direction in January 2009).
Today the legal grounds of swap reverse contracts remain uncertain despite the fact that they
received high political support in the EU. Namely, it’s still unclear whether it violates the provisions
for so-called “delivery points” in LTSCs, especially those signed with Russian Gazprom. According
to EU Commissioner for Energy Günther Oettinger, virtual reverse flows are entirely consistent
with the rules of the EU and the Energy Community and are considered as one of the ways to
optimize the supply and trade of gas within the internal market of the EU (and that of the Energy
Community), and can be implemented as swaps between different buyers. The first reverse
contracts in the EU had been implemented in Poland on the Yamal Europol pipeline.47
Ukraine potentially can benefit from changing contracting rules in Europe for launching gas
reverse from the West direction. In November 2012, Ukraine’s gas monopolist Naftogaz signed an
agreement with German gas company RWE creating a legal framework for the possible import of
natural gas from Europe – a deal that wouldn’t contain binding purchase or supply commitments.
After that Ukraine started purchasing gas from RWE via Poland and later, in 2013, had been testing
reverse gas supplies from Hungary and Slovakia. Currently the Ukrainian government expects to
sign a contract for the supply of 7 bcm/a through Hungary and Slovakia, reducing import from
Russia to 18 bcm. Slovakia is believed to be the main reverse gas transporting corridor from the
EU to Ukraine.48
Nevertheless, introduction of gas reverse to Ukraine from European gas market has some
peculiarities and pose some risks. First, due to legal uncertainties the reverse probably will be
carried out only by physical interconnection of Ukrainian gas transmission system with the pipelines
of bordering countries. The tests of gas reverse with Slovakia showed that real-time unified rules
and data transfer are needed to guarantee the correctness of virtual gas flows and avoid the
legal hurdles with the gas owner – Russian Gazprom (the topic of so-called shipper-codes that
prove the gas origin). In this case the question of who will invest in new physical interconnectors
remains unresolved. Second, the projections for new gas deliveries in the CEE region (mainly, LNG
supplies) and gas demand show that it will not probably be significant volumes of spot traded gas
there as the region is relatively small in European dimension. The situation may be changed only
if shale gas will outflow to this market which is also possibly but not very certain today. Third,
and more important, there will be no much price difference for traded spot gas and pipeline gas
46

http://www.gasstrategies.com/industry-glossary
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http://en.interfax.com.ua/news/interview/151789.html

http://www.prnewswire.co.uk/news-releases/reverse-gas-supply-may-stimulate-adequate-pricing-of-russian-import--ukraines-energy-minister-214392251.html
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in long-term and for this reason gas reverse may not become commercially viable. Finally, all
the above-mentioned options will be available for Ukraine only after integration to common gas
market of the EU which also can be a long-lasting and difficult path.
The idea of deeper energy interconnection of Central, Eastern and Southern Europe with North
and West has been promoted at the highest level in the EU. The EU Energy Infrastructure
priorities for 2020 and beyond among other issues include development of a North-South Energy
interconnection linking the Baltic Sea, the Adriatic Sea and the Black Sea. With establishment of a
High Level Expert Group this project was officially launched on February 3, 2011. On the regional
level, the Visegrad countries signed the Memorandum of Understanding in February 2010 when
all the countries agreed to support the promotion of the North-South Interconnection and the
Nabucco pipeline. The general idea is to connect the region to alternative supply routes (mainly
from Western Europe and North Africa) and interconnect the national transmission systems
enabling gas flows in bidirectional North-South manner.
Figure 7. The North-South Gas Corridor (triangle)

Source: Energy security of the V4 countries. How do energy relations change in Europe? – The Kosciuszko Institute
2011

Figure 7 depicts the projected North-South Gas Corridor as a triangle with LNG terminals on each
top and Nabucco pipeline in the middle, with well interconnected systems among the region.
Visegrad countries (V4) cooperation regarding North-South Gas Corridor was recently broadened
in the V4+ framework, with indispensable involvement of Croatia and Romania. In terms of intranational networks, the corridor can be split over the following projects:49
• Baltic Pipe: Gas-System (Polish TSO) underwent preparatory works to announce Open Season
procedure in 2013. The pipeline would open the possibility for transmission of natural gas
from the Norwegian Continental Shelf to Poland and provide access to the global LNG market
for Scandinavian countries.
• Poland – Slovakia interconnector: a perspective project after 2016. In late 2010,
Memorandum of Understanding was signed between national TSOs to shape the project
and prepare feasibility study.
49

Energy security of the V4 countries. How do energy relations change in Europe? - The Kosciuszko Institute, 2011
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• Czech – Poland interconnector: the 32 km pipeline was launched in September 2011, further
expansion is planned.
• Czech – Slovakia reverse flow: the project was completed in mid-2011 enabling physical
reverse gas flows from Northwest to East Europe terminating in Slovakia.
• Hungary – Slovakia interconnector: the project is expected to be completed by the middle
of 2014 with projected capacity of 5 bcm/a.
• Croatia – Hungary: commissioned from the end of 2010 in the direction to Croatia.
• Hungary – Romania: online from late 2010 in the direction to Romania.
Therefore, significant advantage of the Corridor is its scope. This is not a single, huge-scale project
with enormous required financing but rather a series of small-scale components (see Table 5)
removing identified infrastructural gaps which will deliver deeper inter-connection to the whole
region at the lowest possible costs.
Table 5. Investments into North-South Gas Corridor projects, EUR mn
Project

Investments

EU funding

Share of EU funding (%)

Baltic pipe

8.6

4.3

50

Poland – Slovakia interconnector

0.4

0.2

50

Czech – Poland interconnector

2.3

2.3

100

Czech – Slovakia reverse flow

1.9

-

-

Hungary – Slovakia interconnector

160.0

30.0

19

Croatia – Hungary interconnector

395.0

120.8

31

Hungary – Romania interconnector

68.1

33.0

48

TOTAL

636.3

190.6

30

Source: the national TSO reports; European Commission; own estimates

Possible cooperation of CEE countries with Ukraine
Adding the fourth angle to the above mentioned triangle on the Eastern border, namely Ukraine,
could increase the number of mutual benefits for the V4 countries and Ukraine in the following
manner:
(1) Connection of existing pipelines and planned interconnectors to Western part of
Ukrainian GTS and inclusion of Ukrainian UGS50 into North-South gas corridor would
automatically reduce the need to build additional interconnecting pipelines in CEE region.
Together, such an idea if realized would make the project of North-South interconnectors
cheaper (some investments should be made in modernization of Ukrainian GTS) and will
provide transit and storage infrastructure for organizing spot gas trade in CEE region.
However, such connection would be only possible after Ukraine implements regulatory
decisions for capacities allocation rules and third-party access to transiting and storage
facilities according to the EU legislation.
Current capacity of Ukrainian UGS is about 31 bcm and approximately half of it can be used for securing the gas supplies in the
CEE region. Technically, these capacities can be increased to 50 bcm.
50
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(2) Establishment of the gas trading hub on the Eastern border of the EU. Planned deeper
interconnection of the CEE gas markets and the associated possibilities for free gas trade
flows in both East-West and North-South directions give a chance to set up a large EastEuropean gas trading hub.51 Such trading platform would become an important step
towards the spot-based gas trade in the region comprising new LNG deliveries from North
and South directions and new pipelines deliveries from South (South Stream and Nabucco
West/TAP). The recently crafted reverse supply contracts may become an important
element of this spot trade.
(3) Development of the joint policy for necessary investments in infrastructure and search
for the new supply sources. The Visegrad countries will have to find the necessary
investments in construction of interconnecting pipelines and LNG terminals while Ukraine
needs to attract investments in modernization of existing gas transmission and storage
infrastructure.52 Considered as a united project with clearly defined goals and mutually
recognized benefits for each party such an initiative can be a strong supporting factor for
attracting the investments from the EU side and international financial organizations.

Conclusions and recommendations
The European gas trade faces a new era of short-term pricing. To prepare for it Central and Eastern
Europe should solve two main challenges.
First, they have to decide how the new infrastructure on the short-term pricing market will be
funded. If Visegrad countries and Ukraine want to trade gas across borders and keep transporting
most of the Russian gas to Europe, they need to invest into networks. Investments become
mandatory on the liberalized market where competitors can access gas transport and storage.
If currently the duration of a Gazprom contract (10 – 15 years) is insufficient compared to
pipeline amortization periods, then shorter contracts will cause even more problems. Returns on
investment on a liberalized market with a multitude of competitors will be possible, but difficult.
Second, the CEE countries have to develop spot markets to efficiently trade gas. Compared to the
U.S. Henry Hub, Europe’s gas hubs are much smaller, less liquid, and partially supplied by the same
companies as the long-term traded gas. Spot markets are even less developed in Central Europe.
The Central European Trading Hub in Baumgarten, Austria serves mostly the gas transit. Such
markets can be easily manipulated, especially when the number of suppliers is limited.
Therefore, Visegrad and Ukrainian governments should coordinate their national energy policies
and name EU’s energy targets for the next decades. They could even form a buyers’ consortium
within Visegrad53 with possible inclusion of Ukraine. The CEE region supply security will be
enhanced from the interconnection with the Ukrainian GTS and access of European gas traders to
51
According to the statements made by the Ukrainian Minister of Energy Eduard Stavytsky in May-June 2013:
http://www.kyivpost.com/content/business/energy-minister-rwe-interested-in-using-ukrainian-underground-gas-storagefacilities-324259.html
http://www.kyivpost.com/content/business/ukraine-plans-to-boost-own-underground-gas-storage-capacity-to-50-bcm-saysminister-326123.html

According to the Energy Charter Secretariat and OJSC “Naftogaz”, Ukraine has to spend about USD 4 bn on modernization of
national GTS (including UGS) as about 29 % of gas pipelines and gas compressor units have exceeded their designed service life;
more than 60% of pipelines have been in use for 10-33 years.
52

The idea of a Visegrad consortium potentially including Croatia that would purchase gas internationally was proposed by Urban
Rusnak, former Project Leader of External Energy Security at the Slovak Ministry of Foreign Affairs, in an interview conducted by
Pavol Szalai on 11 June 2013.
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Ukrainian underground gas storage facilities. Establishment of gas trading at the Eastern border of
the EU on the basis of Ukrainian and V4 gas storage capacities under the 3rd Energy Package could
further improve the energy security in the region.
To solve the gas diversification problem the CEE countries should incite national companies to
coordinate large infrastructural projects (LNG terminals, interconnectors) and lobby together for
EU funding. They could create a regional market along the European Gas Target Model prescribing
liquid regional hubs and interconnectors and move towards harmonization of national market
regulation. Better interconnection of pipelines will also benefit the unconventional gas production.
To fight Gazprom’s monopolization of the market, the CEE countries should assist the European
Commission in the Gazprom antitrust probe and invite the EC representatives to the negotiations
of national incumbents with Gazprom. Countries of the region should support construction of
interconnectors in Ukraine and South-Eastern Europe and keep exporting EU rules beyond EU’s
borders vis-a-vis the Energy Community and Energy Charter.
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§1. History and the present of Ukraine-NATO relations:
implementation of the “non-bloc status” and its consequences
by Oleksandr Sushko, Volodymyr Horbach, Igor Koziy54

Ukraine-NATO relations
The Ukraine-NATO relations have developed for a long while in the context of a consistent political
will of the Ukrainian party towards the convergence with the Alliance. Ukraine was the first of NATO
non-members to join the Partnership for Peace in 1994, in 1997 it signed an exclusive document –
the Charter on a Distinctive Partnership – which was indicative of the exclusive and privileged
nature of the relationship. In 2002, Ukraine declared the strategy aimed at becoming the NATO
member, and in 2005 it began an Intensified Dialogue on Membership. The dramatic year 2008
when Ukraine failed to receive the Membership Action Plan at the Bucharest summit ended up
with a compromise decision to offer Ukraine the format of an Annual National Programme (ANP) –
an instrument that used to be provided to Alliance’s official candidates only.
In 2010, this long-term political line was transformed. The doctrinal setting that has shaped the
political framework of Ukraine-NATO relations is the concept of “non-bloc status” that originates
from the programme theses of the Party of Regions and Victor Yanukovych and was introduced to
the national legislation in 2010 and thus replaced the previous target paradigm of Ukraine aimed
at becoming the NATO member.
The impact of this change was manifold – from alteration of the ANP official name (changed
from “membership” to “cooperation” programme) to numerous corrections of its contents as
well as legislative, financial institutional principles of cooperation with NATO, significant reduction
and loss of experienced specialists in the involved agencies who in particular took care of the
preparation and monitoring of the ANP implementation.
At the same time, despite the refusal of Ukraine from the goal of NATO membership, the substantial
core of the ANP remained formally unchanged – targeted at Ukraine’s achievement of Euro-Atlantic
standards of democratic government, supremacy of law, comprehensive reforms of the military
and security sector in accordance with NATO standards. Under the new government, Ukraine
confirmed the previously declared priorities of the European strategic course of the country and
thus did not reject the fundamental basis of the ANP which consists of the implementation of
the European model of government, legal system, civil and military relations, and reform of the
security sector. This allowed to preserve the main features of the ANP while getting rid of its
“wrapping” (which is however its ultimate goal): today Ukraine is the only country that entered
a commitment in relations with NATO to transform the whole spectrum of political and security
relations without applying for NATO membership.
However, the analysis of the practical implementation of the ANP by Ukraine leaves disputable
whether it is feasible to fulfil this scope of commitments without a political will for integration.
And this is exactly what the first public “concerns” of the Alliance regarding the adherence to
the supremacy of law and human rights (particularly in the NATO Chicago Summit Declaration,
May 2012) are pointing at. It should be also pointed out that a certain correction to the contents
of ANP-2010 has been made (in line with the modified goals and tasks) that applies also to
54
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the preservation of respective principles and mechanisms (which were excluded, reduced or
attenuated).
Activities in the ANP format allow the state to work out modern approaches towards implementation
of the consistent public policy with an inherent combination of long-term (annual) and mediumterm (for a few years) planning. Every year the Government develops a detailed Action Plan for
implementation of the ANP (hereinafter the ANP AP). At the same time in fact, the connection
between the medium-term goals and the tasks for the current year is not always maintained when
ANP and ANP AP are planned. A major part of ANP AP measures, even fulfilled, does not bring
medium-term goals significantly closer. In addition, the ANP AP is traditionally approved with
a considerable delay. For example, the government approved the ANP implementation plan for
2012 only on August 22, 2012.
The annual decrees of the President of Ukraine on the ANP show a chronic isolation and mismatch
between the medium-term goals declared in the ANP and similar goals stated in other departmental
(functional) programme documents of the government.
Central executive bodies (CEBs) continue with the fallacious practice of fading coverage of specific
financing volumes for outlined measures, a trend towards unspecific description of the financial
support for ANP AP measures is getting stronger.
A gap between the actual planning of medium-term goals, measures and budgeting is growing.
The CEBs continue with the fallacious practice of disagreement between the measures and specific
sources and volumes of their financing, retreat from detailed specification of financial support to
ANP AP measures.
The problem of a gap between the medium-term goals and the measures planned was observed
before as well, however, it became only deeper and systemic in 2011-2012. Quite often are the
cases when the goals, priorities and measures are interchanged, the goals are substituted with
measures, the definition of goals, tasks and measures is unreasonably repeated. The point is that
the measures are inappropriate, shallow and of limited effect to really approach the declared goal.
The issue of qualitative coordination of ANP implementation was not resolved. The Ministry of
Foreign Affairs, which is vested with respective functions, has neither appropriate powers nor
resources. At the same time, there is virtually no system of coordination at the level of the Cabinet
of Ministers and its Secretariat. Thus, the ANP exists in a vacuum, without any proper concordance
with respective public programmes of reforms, which are isolated both from the ANP and from
each other.
During 2011-2012, the transparency of planning, implementation and monitoring of ANP
implementation deteriorated significantly. The access to respective documentation became more
complicated; the documents which gave an insight into the progress of planned measures and
activity of respective CEBs in the context of ANP disappeared from the public domain. A part
of documents, which used to be available on websites of public authorities, are not provided
now even upon an official request of research institutions (this was revealed very distinctly in the
course of the present research).
Respective chapters and information about the state of cooperation, that were available on
websites of the executive power in previous years, have been reduced. Independent experts,
interested non-governmental organizations and mass-media are practically not engaged into
planning and monitoring of the ANP (on a regular basis) by public authorities. In particular,
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no interest was displayed to this research during its preparation. All this made the qualitative
independent non-governmental monitoring more difficult.
Defence and security planning of the ANP and of the respective Action Plan underwent a
change related to both the consequences of the declared “non-bloc status” and the aggravating
problem of underfunding. During 2011-2012, the ANP gradually transformed from the “national
programme” (which it should be in essence) to a “bilateral cooperation programme” with provision
of resources mainly by partners from the Alliance. Most of the ANP AP 2011 measures are defined
as international cooperation activities where the financial obligations are shifted to international
organizations and NATO member states. Hence, Ukraine set a course for self-withdrawal from
financing a lot of important obligations concerning the reforms and measures in the defence
sector.
Insufficient financing needed for development of the Armed Forces of Ukraine significantly limited
the implementation of the State Programme for Development of the AF of Ukraine for 2006-2011
and of the ANP key Section II (defence and military matters). An adequate informational support
of this process was not ensured as well. The resources of international partners, foundations and
non-governmental organizations (in particular the NATO PA, ATA, etc.) are used insufficiently.
On the one hand, the ANP contributed to establishment of an integral approach to reforms, which
is a progressive practice for Ukraine and provided new experience of planning and implementation
of a holistic approach towards assumption and realization of commitments in the whole range of
state policy directions.
On the other hand, the gained experience does not provide enough grounds to state that this
format is effective as a means for mobilization of resources for implementation of reforms under
the existing political conditions in Ukraine. The planning, fulfilment and reporting on the ANP are
mainly formalistic and demonstrate a large gap between the goals, planned measures and real
provision of resources. Many facts revealed by the research show that adherence to this format
of cooperation is maintained rather by inertia and the Ukrainian party is not ready now to invest
substantial efforts in order to transform its experience within the ANP format into a “success
story”.

On measures for implementation of the Constructive Partnership
with North Atlantic Treaty Organization
For the purpose of practical incorporation of the partnership under the auspices of the UkraineNATO Commission, five joint working groups were established that focused on the military reform,
defence technical cooperation, economic security, planning for civil emergencies, as well as
science and environment.
It should be noted that the main criteria for choosing one or other direction of activity – except
for the traditional for Ukraine security policies and attaining of proper defence standards by the
Ukrainian state – a no less important issue of economic expedience of the measures has emerged
for the first time.
As for now, Ukraine has focused on projects associated with provision of air-transport services,
measures of military cooperation, in particular the military operations under the NATO command,
NATO Response Force, as well as measures aimed at development of the military technical
cooperation.
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Strategic Airlift Interim Solution (SALIS) Program of NATO
Since 2006, Ukraine was involved in providing an opportunity to carry out strategic transportation
of military and non-military loads by air using the aircraft leased from the third countries within
the SALIS programme.
In addition to NATO nations (Belgium, United Kingdom, Hungary, Germany, Greece, Denmark,
Canada, Luxembourg, Netherlands, Norway, Poland, Portugal, Slovakia, Slovenia, France, Czech
Republic), the SALIS programme includes also Finland, Sweden and the joint Ukrainian-Russian
company Ruslan SALIS GmbH consisting of the Russian group of companies “Volga-Dniepr” and
the Ukrainian Company “Antonov Airlines”, with headquarters in Leipzig.
“Antonov Airlines” and the Russian “Volga-Dniepr” are the worldwide leading operators of the
heavy cargo aircraft An-124-100 “Ruslan” which has the load lifting capacity of 150 tons.
It is envisaged in the contract terms that the Alliance shall keep two airplanes An-124-100 at the
military base in Leipzig (Germany), and four more airplanes can be provided upon request from
the territory of Ukraine and Russia.
In January 2006, a respective agreement between the NATO Maintenance and Supply Agency
(NAMSA), countries participating in the programme (15 states at the time of signing) and
Ruslan SALIS GmbH was concluded for the term till the end of 2010 with a possibility of further
prolongation. In December 2012, NATO once again prolonged the contract for leasing of Ukrainian
and Russian heavy cargo aircraft An-124-100 till December 31, 2014.

Participation of Ukraine’s Armed Forces in peace-keeping operations under the
auspices of NATO
At present, Ukraine takes part in four on-going operations under the auspices of NATO, namely:
within the Multinational KFOR in Kosovo, the International Security Assistance Force in Afghanistan,
NATO anti-terrorism Operation Active Endeavour and the NATO Naval Operation Ocean Shield.
Multinational KFOR in Kosovo
The main objectives of the peace-keeping force consisting of 133 persons are defined as follows:
patrolling, putting out observation posts and escort convoying, guarding important KFOR sites
and participation in operations and measures of the Multinational Battlegroup East and the KFOR
command.
Now, participation and scheduled rotations of the 161 servicemen strong national force taking
part in activities of the Multinational Peacekeeping Force in Kosovo (KFOR) is ensured.
International Security Assistance Force (ISAF) in Afghanistan
Main objectives of the Ukrainian peacekeeping personnel are defined as follows: set up and support
of interaction with Afghanistan authorities and representatives of international organisations
deployed in the country; medical aid to representatives of International Forces; support of security
and local population; engineer reconnaissance of the terrain and disposal of explosives in the
area of responsibility; consultative assistance to servicemen of the Afghanistan National Army on
maintenance and operation of helicopter machines, etc.
As for now, the participation and scheduled rotation of the 30 servicemen strong national
personnel acting within the ISAF has been extended.
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NATO anti-terrorism Operation Active Endeavour
In the course of the operation, Ukraine enabled the use of the Ukrainian set of forces, which was
intended for participation in the Ocean Shield operation, for the purposes of the NATO Operation
Active Endeavour (associative support) during their passage through waters of the Mediterranean
Sea to their task area near the Horn of Africa (from NSA Souda Bay to the Suez Canal) and sent
the corvette Ternopil for participation at the heavy patrolling (Surge 5,6) as a part of operation
with the Standing NATO Maritime Group 2 and the Standing NATO Mine Countermeasures Group
2 according to plan from October 13 to November 13, 2013.
NATO Naval Operation Ocean Shield
During the Operation Ocean Shield, a ship of the Naval Forces of the Armed Forces of Ukraine will
patrol sea areas, escort vessels and intercept suspicious vessels.
In the course of the operation, Ukraine used the frigate Hetman Sahaydachniy with a shipboard
helicopter Ка-27 and a special task force (inspection team) to carry out practical tasks for the
benefit of the operation.

Joint projects contributing to development of the AF of Ukraine and higher defence
capacity of Ukraine
Involvement of the AFU in the NATO Response Forces
In order to raise the combat readiness, the AFU units are involved in activities of the NATO
Response Forces. In particular, an airplane IL-76MD was engaged in the NATO Response Forces.
At the same time, the following units are going to be involved in NFR modules: a company of
marines of a separate marine battalion of the Naval Forces of the AF of Ukraine in 2014 and an air
medical evacuation ambulance An-26 Vita with the group of air medical evacuation 456 br TrA of
the Military Medical Clinical Centre of the Central Region in 2015.
Air Situation Data Exchange programme of NATO in the activity framework of the NATO Air Defence
Committee
The Air Situation Data Exchange (ASDE) programme of NATO made it possible to put the 2nd
operational (Southern) district into operation, to launch the planned interaction between the AF
of Ukraine and respective entities of the Alliance in the Western and Southern districts, as well
as to conduct negotiations on the basis of the Strategic Command Operations Headquarters with
the delegation of the Air Forces of Ukraine regarding the possible use of the ASDE programme of
NATO in the mode up to 200 nautical miles on the permanent basis.
Establishment of an analysis and lessons learned system in the AF of Ukraine
Consistent efforts initiating the first-priority steps in the cooperation with the Joint Analysis and
Lessons Learned Centre (JALLC) are under way.
Cooperation in the field of standardization
The AF of Ukraine continued the cooperation with the NATO Standardization Agency (NSA)
by introducing an effective control over the realization of the Roadmap provisions, training a
representative of the AF of Ukraine at the NSA and participation at the meeting of the NATO
Standardization Committee at the level of leaders.
The framework of the military cooperation with NATO ensures the individual and collective
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training of servicemen and AF of Ukraine units, the development of infrastructure and capabilities
of the International Centre of Peacekeeping and Security (ICPS), continued cooperation under the
Global Peace Operations Initiative programme in the framework of the international technical aid
(equipping of the ICPS with a Wi-Max network and construction of a training spot Eastern and
European Town).
In addition, the implementation of the Annual National Programme (ANP, Section II. Defence and
Military Issues), measures from the Work Plan of Cooperation between the NATO MC and the
General Staff of the AF of Ukraine, military and political dialogue, and ongoing participation of
representatives of the AF of Ukraine in the following meetings are ensured:
- Working Group (WG) of the NATO MC for military cooperation with Ukraine;
- WG of the NATO MC for military cooperation within EAP;
- NATO MC Operations WG;
- NATO Movement and Transportation WG within the NATO Logistics Committee;
- WG of the NATO Air Defence Committee;
- NATO Consultation, Command and Control Board;
- NATO Logistics Committee;
- NATO Petroleum Committee;
- NATO Committee for Standardization;
- NATO Verification Coordinating Committee;
- NATO Air Defence Committee;
- NATO Committee on Gender Perspectives;
- Committee of the Chiefs of Military Medical Services in NATO;
- Conference on strategic military partnership;
- Conference on modern trends in the development of the defence sphere;
- NATO Financial Working Group;
- Conference and training course at the Joint Analysis and Lessons Learned Centre (JALLC) of
NATO;
- Committee of the Chiefs of Military Medical Services in NATO;
- Global Conference on Force Generation for Operations and Response Forces of NATO.

Trust Fund Project of the NATO Programme in Ukraine for disposal of conventional
ammunition, small arms and light weapons
The Trust Fund Project of the NATO Programme in Ukraine for disposal of conventional ammunition,
small arms and light weapons (SALW) is directed at demilitarization of 133 thousand tons of
ammunition, 1.5 mn SALW and provision of aid in disposal of 3 mn mines PFM-1 over the period
of 12 years in four stages.
During the first project stage (2006-2012), 15 thousand tons of ammunition, 400,000 small arms
and light weapons (SALW) and 1,000 of MANPADs were disposed of. In addition, the equipment for
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incineration of small calibre ammunitions was produced and installed at the Donetsk state-owned
plant of chemical products with financial support from the NATO Trust Fund. The contribution of
the Trust Fund to this project stage made up EUR 10.8 mn.
The leading state in the 1st stage of the project were the United States. The executive agent
responsible for conclusion of contracts and project management is the NATO Maintenance and
Supply Agency (NAMSA, now NSPA).
The donor states, besides the USA, were: Austria, Bulgaria, Canada, Germany, Hungary, Island,
Ireland, Latvia, Lithuania, Luxembourg, the Netherlands, Norway, Poland, Slovakia, Switzerland,
Turkey, the United Kingdom as well as the European Union.
In September 2010, NAMSA submitted a Proposal on the second stage of the project for Ukraine.
The donation of the Trust Fund for the second stage will make up about EUR 25 mn. The USA will
act as the leading state at the second stage of the project. It is planned to dispose of 73.5 thousand
tons of conventional ammunition, 366 thousand items of small arms and 3 mn of antipersonnel
mines PFM-1.
The preparation, harmonization and approval of all the necessary documents were finalized with
the passed Law of Ukraine and three Decrees of the Cabinet of Ministers of Ukraine.
The United States will act as a leading state at the project stage 2. Other donor countries of
this project stage are now: Germany, Switzerland, Turkey, and Ireland. The European Union is
sponsoring the disposal of antipersonnel mines.
Capacities of the State Enterprise “Ukroboronleasing” in Kamyanets-Podilsk for recycling of small
arms, “UOS-DM Centre” of the State Enterprise “Ukroboronservice” for disposal of conventional
ammunition, the proof house of the State Research Institute of Chemical Products in Shostka,
the Donetsk state-owned plant of chemical products, the State Enterprise “Scientific Production
Association “Pavlograd Chemical Plant” will be used at stage 2.
On April 18, 2012, trilateral contracts (NSPA (former NAMSA) – the Defence Ministry of Ukraine –
main contractors) were signed for disposal of conventional ammunition and small arms in the
framework of the project stage 2.
On February 01, 2013, a contract for disposal of antipersonnel mines PFM-1 was signed. The
grant makes up EUR 1.8 mn. As of February 19, 2013, 6,958 tons of conventional ammunition and
100,100 items of SALW were disposed of.

On cooperation of Ukraine in the framework of the Visegrad Four
The Visegrad Group (V4) was not established as an alternative to all-European integration projects.
V4 does not compete with other organizations of the Central Eastern Europe. On the contrary,
the activity of the group is targeted at deeper cooperation with other countries, in particular the
neighbour countries, and international organizations in order to promote democracy and advance
the European standards of politics and social processes.
The cooperation with other international initiatives – with Nordic Council, Western Balkan group
of countries, Benelux, Baltic states – as well as development of the V4+ format is of top priority for
V4. This format was introduced for a dialogue with Austria and Slovenia but it was later extended
to other states, in particular Ukraine and Japan.
Now one of the major priorities of the military cooperation between the Visegrad Group countries
42

§3. The evolution of the National Military Strategy of Hungary in the light of NATO and EU-accession

is resolving the organizational issues of a joint EU Battlegroup (EUBG) that has to be formed under
the Polish command and be fully deployable in the first half of 2016.
On March 6 this year in Warsaw, the defence ministers of V4 countries have signed a Letter of
Intent on formation of the joint EUBG that is considered an important contribution of Poland,
Slovakia, the Czech Republic and Hungary into development of the European defence politics.
The heads of defence agencies of Poland, Slovakia, the Czech Republic and Hungary have agreed
on the main principles of manning and equipping the joint EUGB and have preliminary agreed on
the overall input of every V4 country to its contingent.
The total personnel strength of the joint brigade level EUBG is approved at the level of 3 thousand
persons, including from:
- the Polish Republic – 1300-1600 servicemen (the final number will be defined by the end of
the current year after the V4 countries settle down all the issues of the joint EUBG formation);
- the Czech Republic – 700-800 servicemen;
- the Slovak Republic – up to 400 servicemen;
- Hungary – 300-350 servicemen.
Poland was appointed the leading country in formation of the EUGB and it allocates the core of
the combat forces and specialized units.
Other V4 countries in their turn will be responsible for:
- the Czech Republic – medical defence and logistics;
- the Slovak Republic – protection against weapons of mass destruction;
- Hungary – engineering support.
At the same time, the countries of the Visegrad Four have not yet decided on allocation of the
following facilities for purposes of the joint EUBG:
- combat helicopter unit;
- tactical MEDEVAC unit (to be agreed between the Czech Republic /airplane Airbus 319/ and
Poland /airplane С-130 Hercules/);
- strategic airway transportations.
Special working groups were established with the general staffs as decided by defence ministers
of the V4 countries in order to come to the final agreement on the structure of the joint EUBG
and the contribution from every V4 country. The experts of the AF of Poland, Slovakia, the Czech
Republic and Hungary have worked on the proposals regarding the fulfilment of requirements to
each separate facility and provision of a management and communication system.
All the organizational and technical issues of the joint EUBG formation are planned to be finished
by the end of 2013. In 2014, it is planned to begin with training of units for the EUBG at the
national level. In 2015, a series of joint exercises will be held in the framework of V4 that will end
up with a unit cohesion and certification of the EUBG.
The countries of the Visegrad Four will make efforts to form a joint EUBG relying on their own
forces and capabilities as this project is considered the first significant input of the Visegrad Group
to practical filling of the defence capabilities of the European Union.
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If they are not sufficient, the partner countries of the Visegrad Four will receive official invitations for
participation in formation of the battlegroup. In particular, the V4 defence ministers unanimously
agreed that the potential partners will be Ukraine, Austria, Croatia and Serbia.
Ukraine is considered now by all the countries of the Visegrad Group as the main candidate for
ensuring the capability of the joint EUBG for strategic airway transportations.
The deployment readiness of the EUBG is scheduled for January 1, 2016.
In general, after the formation process is finished and stages of the unit cohesion are passed, the
EUGB should be ready for duty by the 15th day after the order for deployment was received.
The military and political dialogue of Ukraine and V4 countries is carried on in form of annual
meetings of chiefs of the defence agencies.
At their meeting, they define projects that may be interesting both for Ukraine and the Visegrad
Four. Thus, the following international agreements have been signed within the defined format in
the last years: between the Defence Ministry of Ukraine and the Defence Ministry of the Slovak
Republic on cooperation in the military sphere, and between the Defence Ministry of Ukraine and
the Defence Ministry of the Czech Republic on cooperation in the field of military geography.
Further actions and development of the multilateral cooperation between Ukraine and V4
countries will depend, first of all, on the consistency of the political course, the presence of the
political will, financing, quality of planning and on success of the previous cooperation stages.
The current status of this cooperation can be described as partially successful, though the range of
this cooperation, in view of the challenges to the security and defence policy, is obviously insufficient
and requires a more consistent and ambitious approach to planning and implementation.
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§2. Defence Cooperation between Ukraine,
the EU and NATO
by Kenneth Francis McDonagh55

Resume
Defence and security cooperation, both in terms of policy and practice, is a key link between the
NATO, EU and Ukraine and holds great promise for success if the political will to act exists.
As demonstrated during the period before, during and after the Orange Revolution continued
cooperation is possible even during times of political turbulence. Low level linkages, established
through practical cooperation, are extremely useful in times of crisis when higher level contacts
either breakdown or reach an impasse.
NATO has already moved in March 2014 to develop practical cooperation with Ukraine that will
produce tangible results in the short term. The EU has, similarly, moved to provide technical and
financial assistance and signalled it is willing to move forward with the Association Agreement.

Introduction
When the Ukrainian cabinet approved the draft of the EU-Ukraine Association Agreement on
Wednesday, 18th of September 2013, it seemed EU-Ukraine relations were about to open a new
chapter. However, as the Vilnius Summit approached the relationship began to unravel. On the EU
side, Parliaments were threatening to veto the Agreement unless concerns over politicized justice
were addressed while Ukrainian concerns about the economics of the deal were brushed aside.
On the Ukrainian side, the Yanukovych government came under increasing pressure from Russia
to opt for the Russian backed Customs Union. Ultimately the Russian pressure paid off and the
agreement was not signed at Vilnius. However the matter did not end there, the failure to sign
the agreement sparked protests in Ukraine. Though perhaps not as large as the Orange Revolution
street movement of 2004-5, Euromaidan has had a destabilizing influence on the Yanukovych
government. Prime Minister Azarov was forced to resign, and draconian anti-protest laws were
both enacted and repealed in quick succession.
A deal brokered on the 21st of February 2014 briefly held out the promise of a peaceful end to
the stand-off but it quickly unravelled. President Yanukovych fled Kyiv for Russia, and an interim
government was put in place. In Crimea, Russian forces moved to occupy key strategic points
on the peninsula while Crimean the parliament voted to secede and join Russia, and holding a
referendum on the issue on March 16th. Secessionist rumblings have also been heard in other
parts of the South and East, in cities such as Kharkiv, Donetsk and Odessa. The immediate future
looks uncertain and, as such, any speculation on future cooperation must be limited and carry
many caveats.
However this is not the first time that the road towards greater partnership between Ukraine
and the West has taken a sudden turn. The dynamics of the relationship have blown hot and cold
depending on political circumstances in Ukraine itself, within the EU and the relationship between
both parties and Russia for over two decades. One area where progress, albeit haphazard, has
been made is in the area of security and defence cooperation, particularly since 2004 when Eastern
Enlargement brought the borders of the EU, NATO and Ukraine into direct contact. Although
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formally non-aligned since 2010, Ukraine has been an engaged partner with the West in security
matters both with NATO, via Partnership for Peace which it joined in 1994, and directly with EU in
the Common Security and Defence Policy (CSDP)56 formally since 2005. This paper argues that it
is in the area of defence and security cooperation, both in terms of policy and practice, that the
EU and Ukraine will find the most promise for cooperation and the greatest likelihood of success
if the political situation allows. The question is whether the latest twist in Ukrainian politics marks
a decisive turn in its post-Soviet history or as previously, a sudden swerve in one direction will be
balanced out by a swing in the opposite direction.
In light of the political uncertainty, a situation not helped by the EU’s political timetable which
will see a new High Representative, Commission and Parliament take office by the end of 2014,
this paper focuses on outlining the achievements to date in security cooperation and suggesting
possible avenues for future developments should. The next section deals with EU-Ukraine
cooperation and this is followed by a section dealing with NATO-Ukraine developments and V4
cooperation. A concluding section draws out the potential policy options for the EU, NATO and
Ukraine depending on a number of scenarios: a decisive Western turn in Ukrainian Politics, a
decisive Eastern turn in Ukrainian politics or, and arguably most likely, continued uncertainty in
Ukrainian politics.

The EU, CSDP and Ukraine
Although the idea of common European defence has long historical roots, dating at least from
1948, the practical steps necessary to translate this aspiration into reality really only gathered
pace in the late 1990’s. Effectively the question of European Security was outsourced via NATO
and the Warsaw Pact to the two superpowers which dominated the Cold War, the United States
of America and the Soviet Union.
With the end of the Cold War, the security agenda broadened to encapsulate not just state based
threats but complex security challenges ranging from the environment, to state failure, to terrorism,
to energy security. In this context both the EU and NATO were forced to reorganise and adapt to
the new security realities, the culmination of this process from the EU’s perspective can be seen in
the incorporation of the so-called ‘Petersburg tasks’ into EU treaty law via the Amsterdam Treaty
which entered into force in 1999 and the Cologne declaration which emerged in June of that year.
The declaration committed the EU to develop an independent capacity, including credible military
force, to respond to international crises.
This process of institutionalisation was to continue in the first decade of the new millennium with
the publication of a ‘European Security Strategy’ in 2003 and the further institutional changes
included in the Lisbon Treaty, 2009. These included the formal absorption of the WEU by the
EU, the placing of the European Defence Agency on a firmer treaty based legal footing and the
creation of a permanent High Representative for Foreign Affairs and Security Policy, complete with
her own diplomatic service.
A second strand of reorganisation involved the integration of former Warsaw Pact57 states into the
European Union as means of stabilising and securing the European neighbourhood.
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It should be noted that non-Warsaw Pact countries joined the EU as part of this process as well including Malta and Cyprus.
The Baltic States and Slovenia, having been integral parts (however unwillingly) of the Soviet Union and Yugoslavia likewise had a
slightly different status.
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After the so-called ‘Big Bang’ enlargement in 2004, the EU and Ukraine found themselves to be
neighbours. The question was what shape their cooperation would take – further enlargement or
something else?
Ultimately, the EU appears to have opted for a different form of engagement with its new
neighbourhood which might best be termed integration without enlargement. The Association
Agreement mentioned above is the latest iteration of this process, with the EU holding out
the lesser carrot of access to markets, visa liberalisation and other forms of deep cooperation,
including security and defence, but falling short of a clear path to membership. The future of
the Association Agreements and, arguably, the Easter Partnership approach itself now rests on
the ability of the EU to sign off agreements with Moldova and Georgia in 2014. Without some
concrete achievement to its name, the EaP will lose any remaining credibility as a policy approach
to the European Neighbourhood.
However, the focus of this paper is on the area of defence and security cooperation. Firstly, from
a strategic perspective, as Polyakov (2010) has noted, the European Security Strategy 2003 and
the 2007 National Security Strategy of the Ukraine can be seen as relatively complementary albeit
allowing for a slightly different ranking of the various security threats outlined. Both however
agree that the 21st Century security environment demands more than the traditional model of
defence based on conventional militaries facing off on a clearly defined battlefield. Therefore it’s
perhaps not surprising that Ukraine has been one of the most active and integrated of the Eastern
partners in CSDP missions over the past decade.
Ukraine’s involvement in EU missions is a result of a Special Framework for Cooperation agreement
between the EU and Ukraine signed in 2005. Similar agreements are in place with the US, Canada,
and even Russia reflecting the EU’s commitment to multilateralism under Article 21 of the Treaty
on European Union. As of March 10th, 2014, the EU has not included the Special Framework as one
of the areas of bilateral cooperation with Russia that it will review in response to Russian actions
in Crimea.
Ukraine has been one of the most active partners of this group, including participation in the
EU Police Mission in Bosnia Herzegovina, EUPOL Proxima in FYROM, the EU NAVFOR mission
‘Atalanta’ aimed at tackling piracy off the Horn of Africa and in 2011 it participated in the Greek
led battlegroup HELBROC, becoming only the third non-member state to participate in such an
initiative. The EU has also been engaged in a border assistance mission, EUBAM, on the UkrainianMoldovan border. Significantly this cooperation continued, albeit with some changes, after the
change in government from President Yushchenko to President Yanukovich in 2010. This puts
Ukraine in the unusual position of being both a recipient of and contributor to EU missions under
CSDP.
In addition to cooperation on CSDP missions, the EU and Ukraine made some progress towards
increasing interoperability between their respective militaries. The June 2013 EU-Ukraine
Cooperation Council, tasked with preparing and facilitating the implementation of the Association
Agreement, meeting resolved to: “encourage and facilitate direct cooperation on concrete
activities...between relevant Ukrainian institutions and CFSP/CSDP institutions such as the
European Defence Agency.”
This avenue of cooperation promises to provide the Ukrainian armaments industry to benefit to
access to new potential buyers as well as to benefit the Ukrainian balance sheet by off-setting
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the cost of developing new weapons technology by engaging with EU partners in research and
development.
The EU Council Conclusions on March 3rd restated the EU’s offer of an Association Agreement
however it remains to be seen how quickly this might be implemented. In light of this uncertainty
the remainder of this section focuses on cooperation to date with a brief account of each of the
areas mentioned above. As mentioned in the introduction, V4 cooperation is dealt with in the
subsequent section and as such, the future of any possible V4 battlegroup cooperation is dealt
with there.

EUBAM Moldova and Ukraine
The EU has been engaged in a Border Assistance mission with Ukraine and Moldova along
these countries shared border. The mission was established in response to a joint request by
the respective Presidents of the two countries in June 2005, asking for EU support for capacity
building for border management and customs along their shared border including the section
bordering the separatist Transnistrian region which does not have a Moldovan border authority
presence due to the ongoing territorial dispute.
The mission officially opened in November 2005 on a two year mandate which has been renewed
four times. The current mandate, approved in late 2013, runs to November 2015. The 2011-13
budget for the EU mission ran to EUR 21 mn. The border assistance mission is aimed at offering
technical assistance and training to Ukrainian and Moldovan border officials. Over 7000 officials,
mostly from the respective border agencies of the two countries, have undertaken training with
the mission. This includes over 300 officials who have taken part in study visits to EU border
agencies to transfer knowledge and observe best practice. In 2007-8, the mission acquired
EUR 2.2 mn of equipment for the border service in the region under the BOMMULUK project.
The mission also engages in outreach promoting the EU in the region, with representatives
giving lectures in local universities and schools, and running open days and summers schools.
Over 6000 students have participated in the summer schools and EUBAM has joint statements of
cooperation with 11 universities. Other achievements include coordinating Joint border control
operations, facilitating joint border patrolling from 2012 onwards, and the establishment of the
first Joint Operated Border Crossing Point at Rossoshany-Briceni, opened in 2012.
The EUBAM mission in Moldova-Ukraine is an example of where cooperation between Ukraine
and the EU can serve the interests of both, as well as providing a key point of access for the
EU in terms of promoting awareness of the organisation and engaging in outreach and training
programmes aimed at both officials and the general public. Whether this cooperation and outreach
can continue largely depends on political will in Kiev and Brussels. However the usefulness of low
level links with the security services of this kind should not be underestimated should higher level
relations break down.

EUPM in Bosnia-Herzegovina
The EU Police Mission in Bosnia-Herzegovina (EUPM BiH) was launched on January 1st, 2003. It ran
until June 2012. The mission took over from the UN’s International Police Task Force. The focus of
the mission is to establish sustainable policing arrangements under local ownership that acts in
accordance with international best practice and the general objectives of the Paris/Dayton peace
accords. The mission engages in monitoring, inspecting and mentoring local police forces. Since
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2010, it has given additional attention to organised crime and corruption. Over the course of the
mission over 2200 police personnel served from EU countries as well as Canada, Norway, Iceland,
Switzerland and Ukraine.
Ukraine’s involvement in the mission was set out in the terms of a bilateral agreement with the
EU signed in 2002. The agreement required Ukraine to align itself with the provisions of the Joint
Action 2002/210/CFSP adopted by the European Council in March 2002, including the mission
statement. Ukraine, for its part, agreed to the secondment of 5 personnel for a minimum of one
year to the mission and to bear salary and associated costs of said personnel. It also agreed to
contribute EUR 25,000 per year to the running costs of the mission. The terms of the bilateral
treaty were identical to those given to Slovakia and Bulgaria, EU- candidate states at the time.
Ukraine remained committed to the mission throughout the 10 years of operations represented
by no more than 5 or 6 personnel at any one time. Although this may seem small, given the
overall size of the mission ranged from almost 900 to just 83, including local staff, the contribution
of non-EU states was much smaller, totalling 94 at its peak to just 1 at the end of the mission.
Ukraine’s contribution ranged from approximately 5% of the non-EU contingent to up 33% in 2009.
Significantly, this cooperation continued throughout the period of political unrest during and after
the ‘Orange Revolution’. This suggests that continued cooperation is possible even during times of
political turbulence, albeit at a comparatively low level.

EUPOL Proxima Macedonia
The next EU mission involving Ukrainian elements was EUPOL Proxima in Macedonia. As with the
mission in Bosnia-Herzegovina, this involved monitoring, mentoring and advising the local police
force with a particular focus on organised crime and establishing European best practices in local
police institutions. The mission ran from the 15th December 2003 to 14th December 2005.
Ukraine joined the mission in mid-2004, and was one of four non-member states to participate
along with Switzerland, Norway and Turkey. The total mission strength was 300, which included
140 local staff, 30 civilian support staff and 130 police from contributing countries. Individual
country contributions were in the single digits and a breakdown of figures is unavailable.

EUNAVFOR Atalanta
EUNAVFOR Atalanta was launched in December 2008 in response to ongoing concerns at the
high level of piracy in the Red Sea and the consequent threat to global shipping and commerce.
In addition the mission was given a specific mandate to protect World Food Programme ships
bringing aid to Somalia and has a minor role in monitoring fishing activities off the Somali coast.58
The mission represents the first naval mission under the CSDP and one of the most ambitious
projections of EU military power to date. The mandate has been renewed several times and
currently runs to December 2014.
Ukraine has contributed staff officers to both the Operational Headquarters in Northwood, UK,
and the Force headquarters, located onboard the force flagship, since 2010. In addition to the
contribution to headquarters staff, for January and February 2014 the Ukrainian Frigate UPS
Hetman Sagaidachniy joined active operations with the EU Naval Force having also participated
in the NATO-led counter-piracy mission, Operation Ocean Shield, in late 2013. The UPS Hetman
Illegal fishing, particularly by European vessels, was considered one of the reasons that Somali fishermen turned to piracy in the
first place.
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Sagaidachniy is a Krivak III class frigate, with a complement of approximately 200, and is the
flagship of the Ukrainian navy. It also contributed a helicopter capacity to the EU Naval Force. The
UPS Hetman Sagaidachniy left the operational area on February 26th, 2014.
Unlike the previous CSDP missions, EUNAVFOR explicitly involves a military commitment and
close collaboration between Ukrainian and EU navies. In turn this creates the need for improved
interoperability between Ukrainian and EU forces and compliments existing cooperation at the
NATO level. The future of this cooperation depends heavily on the political will in Kyiv and Brussels.

EU Balkan BattleGroup (HELBROC)
In July 2011, Ukraine joined the Greek-led Balkan Battlegroup (also known by the name ‘HELBROC’
based on the initials of the original member states – Greece, Bulgaria, Romania and Cyprus). In
doing so, Ukraine became the first non-EU member state to join a battlegroup. The Ukrainian
committed contribution consisted of a Marine Corps company, an IL-76 plane with crew and a
number of staff officers to the Battlegroup headquarters, initially in Larissa, in Greece. The initial
stand-by phase for the battlegroup ran in the second half of 2011 and, as with the other EU
Battlegroups, no deployment took place in that period.
Some questions were raised regarding Ukrainian participation in the Battlegroup structure given
its non-aligned status. However, the Balkan Battlegroup is oriented towards humanitarian crises
and peacekeeping. As such, it is unproblematic for a non-aligned state to participate. Ukraine can
also point to the active involvement of neutral and non-aligned EU states in other battlegroups
including Ireland, Austria and Sweden. The possibility of Ukraine revisiting its non-aligned status
in light of recent events should also not be discounted.
In addition to the initial stand-by phase, the Balkan battlegroup is due to engage in the preparation
of capabilities in the first half of 2014 and again in 2016. Operational training within the battlegroup
resumed in January 2014, again involving a Marine Corps company based in Feodosiya in Crimea.
The ongoing and medium-term nature of the battlegroup structure represents the most significant
commitment by Ukraine to integrating into European security structures. As with the other
aspects of its engagement with the CSDP, the continuation of such cooperation is dependent
on developments on the political side. The integration to the Balkan battlegroup ran parallel to
the Association Agreement process; the EU has, as mentioned above, reiterated its offer of the
Agreement, if the new government in Ukraine takes up this offer then cooperation under CSDP is
likely to continue and possibly even increase.

Conclusions on EU-Ukraine defence cooperation to date
As shown above, Ukraine has been one of the most active external partners to the CSDP. Even
so, the achievements are relatively meagre – a couple of small police missions, participation
in a battlegroup, a short period of service with EUNAVFOR. This is as much a reflection on the
CSDP as it is on Ukraine. It is difficult to see how in the absence of more robust structures and
coherent strategic thinking at the EU level, any external partner could integrate further or do
much more than contribute on an ad-hoc basis to missions or initiatives that fit its own interests
and capabilities. This, after all, is what many of the member states do. Despite this caveat though,
as can be seen from the experience of Ukraine-EU cooperation to date, when the opportunities
and will align; the partnership has been both possible and positive. Further, it is clear that Ukraine
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has capabilities, particularly airlift capacity but also in the areas of mine clearance and Improvised
Explosive Devices (IEDs) that the EU needs.
While both Ukraine and the EU share an interest in a stable neighbourhood, secure borders and
countering smuggling and organised crime. In the medium term, the EU and Ukraine could also
exploit synergies between the requirements of the NATO/Partnership for Peace ‘Partnership and
Review Process’ (PARP) which is oriented to improving interoperability between Ukrainian and
NATO forces and the Battlegroup process. Finally, for a non-aligned state both the battlegroup
structures and individual CSDP missions allow opportunities for the Ukrainian military to gain
experience in the field and in multinational operations. However, the caveat remains that future
cooperation is at the mercy of politics, both within Ukraine in terms of its geopolitical orientation
and within the EU in terms of its ability to create stable and coherent structures to plan and
implement the CSDP.
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§3. The evolution of the National Military Strategy of Hungary
in the light of NATO and EU-accession: lessons for Ukraine
by László Póti59

Introduction
The final version of the new National Military Strategy (Nemzeti Katonai Stratégia) of Hungary was
adopted on 20 December 2012 by the Hungarian Government.60 This analysis intends to provide
a policy oriented analysis of the new National Military Strategy (NMS)61, focusing particularly on
the security and defence policy aspects. In order to understand the changes, the author briefly
examines the wider actual domestic political context of the document, and provides occasional
comparison with the previous National Military Strategy adopted in early 2009 as well.62
The incumbent government of Hungary, led by Prime Minister Viktor Orbán came to power in
May 2010. The Orbán-government aimed at fundamentally re-structuring the political system of
Hungary, ranging from the constitution to the system of public administration, from tax policies to
higher education, etc.
The new National Military Strategy has been drafted following the adoption of the new Constitution
(the so-called Fundamental Law) in April 2011 and the new National Security Strategy,63 adopted
in February 2012. Hence, the government followed the proper hierarchy of preparing strategic
documents: following the completion of the highest-ranking governmental document, namely
the constitution, first the new national security strategy was adopted, and then the new National
Military Strategy was drafted. Though for a Western reader this may sound as an obvious practice,
in Hungary this was actually the first case that these documents were prepared in the appropriate
sequence.
The three documents together provide a coherent picture of the vision of the government on the
security and defence situation of Hungary and the role of the Hungarian Defence Forces (HDF) in
it. The coherence is strengthened by the relatively quick adoption of the three documents, which
is highly different from the practice of the previous governments. The previous National Security
Strategy of Hungary was adopted by 2004, while the old National Military Strategy in 2009. The
five years that passed between the two obviously prevented providing a coherent vision of the
national security and defence environment.
The new NMS is nine pages long, so it is significantly more concise than its sixteen pages 2009
predecessor was. Besides, the new document contains no pictures, graphs and other illustrations,
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unlike the 2009 NMS. Regarding its physical outlook and structure, the National Military Strategy
closely follows the pattern of the National Security Strategy: it uses the same numbered
paragraphs, same chapter structure, etc. All in all, the two 2012 documents show much more
coherence in terms of appearance and structure than the previous National Security Strategy
(2004) and National Military Strategy (2009) did.
The strategy is composed of six main parts: Introduction, Funding principles, Operational
Environment (this chapter is divided into four sub-chapters), Tasks of the HDF, Capabilities (with
three sub-chapters) and Closing regulations.

The strategic security vision
Budapest perceives both the trans-Atlantic relationship and the EU membership as the
fundamental guarantors of her security. The NMS follows the same line the National Security
Strategy does: Hungary deliberately avoids any prioritization between the EU and NATO, and keeps
emphasizing their equal importance. The new NATO Strategic Concept and the EU’s Common
Security and Defence Policy are perceived as factors that strengthen Hungary’s security. Hence,
the NMS emphasizes the importance of both Article 5. of the Washington Treaty and of the mutual
assistance and solidarity clauses of the Lisbon Treaty.
However, due to the dynamic and often unpredictable changes of the global security environment,
the National Military Strategy declares that military force remains necessary even in the 21st century.
As a result of the interdependency that characterizes global security Hungary needs to address
security challenges even if they take place physically far away from the country. The NMS states
that ‘it may happen even in the beginning of the 21st century that in Europe and its neighbourhood
military force gets a primary role in a regional conflict’ that may well be interpreted as a reference
to the 2008 war in Georgia and the Arab Spring.
Concerning the concrete threats, the document firmly states that the probability of a conventional
military attack against Hungary or its allies is negligible, and it is likely to remain so also in the
medium term. An attack conducted by non-conventional means and pursuing limited ambitions is
also of low probability, but cannot be wholly excluded.
The strategy emphasizes that the proliferation of weapons of mass destruction remains an
unpredictable threat to international peace and security. Though the document states that the
terrorist organizations with global ambitions have become weakened, it reminds the reader that
terrorism itself is still an important global concern that affects both the trans-Atlantic community
and Hungary. Weak and failed states also remain a possible source of security concerns.
The strategy recognizes the growing importance of the non-military aspects of security and
asymmetric threats. The NMS mentions particularly the accessibility of global commons such
as the high seas, space, international airspace, in line with NATO’s Strategic Concept. Particular
attention is paid to cyber security, energy security and environmental security.

Financial resources
Before one assesses the financial provisions of the NMS, a particularly important factor that one
needs to take into consideration is the economic downfall of Hungary. Contrary to the original
hopes of the government, the Hungarian economy has been stagnating in 2011-2012. Whether
this is the result of the global financial crisis, or is more connected to the failed economic policies
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of the Orbán government – or both – does not belong to the subject of the present analysis.
However, the result is clear: even in the long run Hungary cannot be expected to increase its
defence spending.
In reality, even stagnation would be a positive surprise for most of the defence sphere. According to
the SIPRI Military Expenditures Database,64 Hungarian defence expenditures have been constantly
decreasing since 2007. They never reached the 2% of the GDP expected by NATO: even in the
‘richest’ years of 2001-2002 the rate was only 1.7-1.8%, while currently it is less than one.
The NMS recognizes this shortage of resources, but the prescribed measures leave hardly any room
for optimism in the defence sphere. The document emphasizes that the government committed
itself to at least keep up the 2012 defence budget in the 2013-2015 period as well. An important
detail though, is that the NMS speaks about preserving the nominal (!) value, which means a de
facto annual 4-6% decrease, depending on the inflation of the national currency.
According to the strategy, the defence budget would start to increase only from 2016, by at least
an annual 0.1% of the GPD. Hence, the Hungarian defence budget would reach the 1.39% of the
GDP in 2022, i.e. ten years after the adoption of the NMS. On the one hand, the shy wording about
the 1.39% - ‘approximating the average of the European NATO member countries’ – may well be
interpreted as a tacit confession of both the economic hardships and the low importance of the
national defence in general.
On the other hand, however, the low spending confirms the low threat perception of the
government. Should Budapest count on any conventional or unconventional attack in the near
future, or expect the radical worsening of the country’s security environment, it would surely
spend more on national defence.

The Hungarian Defence Forces (HDF) and its tasks
The NMS emphasizes that the national defence of Hungary is based on two pillars: the indigenous
national contribution and the cooperation with the allies. In this aspect the new NMS is literally
identical with the old one: this particular sentence is practically the same in the two documents.
The basic task of the HDF is the armed defence of the independence, territory, airspace and
material goods of Hungary against armed attacks from the outside. The HDF must be in possession
of the necessary basic capabilities and should be able to further improve them in case of a sudden
worsening of the security environment. The basic capabilities are to be developed in line with
Hungary’s NATO commitments. Besides, the Hungarian Defence Forces needs to be able to
participate in international crisis management missions as well, to be addressed below.
In addition to these tasks, the Hungarian Defence Forces should be able to provide host nation
support for allied forces, cooperate in handling natural and industrial disasters and humanitarian
crises. Besides, the HDF assists civilian authorities in tasks that require special skills or equipment,
in addition to its protocol duties.

The SIPRI Military Expenditure Database. Stockholm International Peace Research Institute. Available: http://milexdata.sipri.org/
result.php4 Accessed: 2 January, 2013.
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Regarding the personnel composition of the HDF, the NMS prescribes a three-pillar structure:
professional soldiers, contracted soldiers and a voluntary reservist force.65 The foundations of
the voluntary reservist force have originally been laid down already in 1999, in order to gradually
substitute the conscription-based system (suspended finally in 2004) with an all-voluntary reservist
force. This reservist force is intended to provide the manpower necessary in case of a natural
disaster, an extraordinary legal status or territorial defence. Hence, in peacetime it provides basic
training for the citizens volunteering for the defence of the country, etc.

Participation in international crisis management missions
As it was already stated above, the NMS recognizes the need to participate in international crisis
management missions, in order to strengthen the security of Hungary and her allies. In line with
the low probability of a conventional military threat, it states that HDF units are typically used
in crisis management missions. The NMS declares that the HDF may be sent to missions abroad
based on a proper legal mandate, either in the framework of international organizations (thus EU,
NATO, OSCE, UN) or in ad-hoc coalitions. Thus the NMS leaves the window open for participation
in ‘coalition of the willing’-type missions, like the U.S.-led war in Iraq was, even if it has no mandate
from international organizations.
The document prescribes that even though nowadays the HDF participates only in low-intensity
international missions, in the medium term it has to be able to conduct high-intensity operations
as well. In order to achieve this goal, the NMS emphasizes the importance of human resources,
continuous training and education and the proper utilization of lessons learned abroad.
The strategy states that Hungary intends to keep one thousand soldiers abroad in international
crisis management missions, mainly in NATO and EU-led ones. This in practice means the keeping
up the current practice, regardless of the difficult financial situation. However, one may be
tempted to ask whether these plans are not too ambitious compared to the overall size of the HDF
that is less than 28,000. The question is particularly relevant as out of this number only approx.
10,000 soldiers are really able, trained and fit for such missions.
If this level of ambition prevails in the final version of the strategy, the following question will arise:
after the withdrawal from Afghanistan in 2014, where will Hungary find a place for these 1000
soldiers? Currently Afghanistan is by far the largest mission of the HDF abroad: more than 500
Hungarian soldiers are serving there. The rest are mainly on the Balkans, while smaller numbers
serve on the Sinai Peninsula and in Cyprus. Taken into account that the international military
presence on the Balkans is decreasing as well, the answer in the long run may well be Africa,
parallel with the on-going shift of the EU’s crisis management missions there.
Besides, the strategy also envisions that in the long run HDF units should be able to conduct
also high-intensity missions in addition to the current low-intensity ones. Taken into account the
financial constraints described above, one may be tempted to ask, from where will Budapest have
the resources to properly train and equip soldiers, who are able to participate in high-intensity
missions?
65
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At this point there seems to be a slight contradiction between the various policy objectives.
Namely, it seems challenging to keep up the number of soldiers serving abroad, develop highintensity mission capabilities, continue the modernization of the equipment (including hardware,
such as helicopters, APCs, etc.) and do these together with stagnating, or just marginally increasing
financial resources.

Regional relevance for Ukraine
By assessing the NMS, one may firmly state that Hungary is a stable and reliable partner for all its
neighbours, committed to peaceful cooperation with all of them, and perceives no conventional
military danger or threat practically from any side.
Contrary to some radical nationalistic and chauvinistic accusations against Hungary, one needs to
clearly see that Budapest has no territorial claims and no capabilities for such intentions. When
the text addresses the tasks of the Hungarian Defence Forces, it mentions the defence of the
‘population of Hungary’ and not of the ‘citizens of Hungary.’ Thus Hungary even with the much
disputed citizenship law has no such ‘passportisation’ ambitions like Russia does when Moscow
speaks about the defence of Russian citizens abroad.
Though the NMS itself addresses the political aspects of NATO only very briefly, its superior
document, the National Security Strategy provides more information. It clearly states that Hungary
is committed to support the NATO and EU membership of all its neighbours, or to their closest
possible cooperation with the two organizations. This in practice means that Budapest remains a
firm supporter also of Ukraine’s ambitions to further improve cooperation both with the EU and
NATO.
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§4. Military doctrine of Ukraine and its adequacy
in the framework of European integration
by Hryhorij Perepelitsya66

Introduction
Passing a set of national security and defence acts on June, 8, 2012, including the National Security
Strategy of Ukraine “Ukraine in a Changing World” and the Military Doctrine of Ukraine, was
preconditioned by finalizing the new foreign-policy line of the country as well as final consolidation
of regime headed by V. Yanukovych, who took political power in 2010. Difference between foreign,
security and internal policies of V. Yanukovych and the previous political power was as follows:
it stipulated, first of all, abandoning the prospect of NATO membership, legal support for nonaligned status and the growing rapport with Russia in the format of in depth strategic partnership.
Secondly, Yanukovych’s domestic policy targeted at dismantling democratic set up in the country
and building an autocratic and cleptocratic regime.
Accordingly, these dramatic changes in foreign, domestic and security policies required substantial
adjustments in the guiding documents that had fixed the course of EU and NATO membership and
strengthened the democratic mode in Ukraine: the National Security Strategy of Ukraine67 and
the Military Doctrine of Ukraine68. The new wording of the National Security Strategy and the
Military Doctrine kept the European integration vector, however, provisions related to democratic
control over security sector and the Armed Forces of Ukraine were exempt. This development
considerably weakened civil and parliamentary control over uniformed services which at that
moment were reoriented from neutralizing external threats to exercising predominantly police
functions, with involvement of armed units domestically.
The above changes of political nature failed to comply with the basic principles of European
integration and the EU standards. On the other hand, the new wording of both the Military
Doctrine and the National Security Strategy of Ukraine were the logical follow up in implementing
provisions of the Law of Ukraine “On the Principles of Domestic and Foreign Policy of Ukraine”
passed by Verkhovna Rada on July 1, 2010. This Law has fixed the key changes in Yanukovych’s
policy.

New version of the Military Doctrine and the National Security Strategy of Ukraine
In addition, the new wording of the Military Doctrine and the National Security Strategy of Ukraine
reflected those changes that had actualized not just in domestic policy, but in the international
security environment. Thus, in particular, preamble of the National Security Strategy declared
as follows: “Ukraine-targeted geopolitical influences with various vectors coupled with lack of
efficient guarantees of this nation’s security, “frozen” border conflicts and dramatic dependence
of the national economy on external supplies make Ukraine vulnerable, weaken its role in the
international arena and push it to the periphery of global policy into “safety grey area”. We witness
a dangerous trend of revising the national borderline outside the international law norms. Resort
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to force and threat of using force are back in the practice of international relations, including
Europe.
The National Security Strategy of Ukraine was adopted, for the first time, in 2007, but never was a
guiding document in public authorities’ operations, as the government was excessively focused on
achieving short-term political and economic goals and ignored the needs to strategically develop
both society and the state. This approach resulted in the growing threat to national security and
decreasing capacity to protect Ukraine’s national interests”.69

Differences between the National Security Strategy of Ukraine and the National
Military Strategy of Hungary
The above strategic documents show specifics compared to the Western legal tradition: their
content and purpose differ substantially from similar documents applied in the international
practice, in particular, as they are implemented in the EU member’s practice. In Ukraine
the National Security Strategy is a more general document than the National Military Strategy of
Hungary or the Defence Strategy of Slovak Republic, as it embraced not solely military, but also
other areas of national security, such as political, economic, media related and ecological ones.
In this light it is comparable with the US National Security Strategy. The content in defence and
military strategies of the EU nations or in NATO strategic concepts respond to the level of the
Military Doctrine of Ukraine.
As we compare definitions in the National Security Strategy of Ukraine, in the National Military
Strategy of Hungary and the Military Doctrine of Ukraine, we see both similarities and differences.70
There are the same components in the National Security Strategy of Ukraine and the National
Military Strategy of Hungary. In this aspect, the National Security Strategy of Ukraine boils down
to defining the general line, which is a shortcut to the fixed goal, as well as the modes to achieve
this goal. However, the National Military Strategy of Hungary deals exclusively with defence area,
while the National Security Strategy of Ukraine stipulates the ways and means to protect Ukraine’s
national security on the whole, including the military sphere.
At the same time, the National Military Strategy of Hungary is not a purely military strategy, in
the sense of the highest level of the art of war, and covers the theory and practice of making the
armed forces ready for a war as well as planning and conduct of strategic operations and wars on
the whole. In addition, the Hungarian strategy formulates the basic principles for military policy,
which cover not just preparation of the armed forces to the defensive actions, but also using them
in the international arena for political purposes. The very title of the National Military Strategy of
Hungary is not a random choice. The Hungarian strategy is getting close to the Military Doctrine
of Ukraine. However, the Military Doctrine of Ukraine is largely based on Soviet traditions.
Unlike the Strategy, it includes formulation and the main guidance for the following of public
policy components: military policy, military and technology policy, military industrial and military
economic policy.
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At the same time, content of the new wording of the Military Doctrine of Ukraine substantially
differs from Soviet doctrines and Cold War doctrines, which presented the system of concepts
as to war and preparation of the nation and its armed forces to wage a war as well as basic war
formats. Thus, traditional military doctrines formulated the defence policy, goals and principles
guiding preparation of national defence. In this new wording of the Military Doctrine of Ukraine,
the core of its content – a war – is substituted with a military conflict. Consequently, the Doctrine
loses the task to defend the country and instead formulates the task to prevent and eliminate or
neutralize a military conflict. As there are various ways to resolve a conflict, the armed forces are in
fact liberated from implementing the task to organize defence of the country while use of military
force turns into collateral mission. At the same time, priority is given to political, diplomatic and
other non-military means.
This transformation of Military Doctrine content was determined, in some way, by groundless and
widely spread opinion on low probability of a war or a military conflict, thus not a single country
was considered to be an enemy. There are similar formulations in the EU Common Foreign Security
Policy and NATO strategy concept. The National Military Strategy of Hungary has these similar
formulations about insignificant risk of aggression, both in short- and mid-term prospects, about
low probability of an armed conflict, but the possibility to face it was not excluded. Accordingly,
the whole mix of tasks in relation to moving the country on war footing, preparing mobilization,
managing military economy and national defence as well as building capacity of the armed forces
was no longer at the top of agenda. On similar grounds, the Ukrainian Doctrine points out that
prevention and neutralization of armed conflicts must be carried out by the available personnel in
the armed forces, staffed on contractual basis. Existence of strong reserve forces was not foreseen.
The Hungarian Military Strategy, on the contrary, stipulated that, with resources being limited,
defence of the country be provided through both training capable reserve and contracting
professional army. An army per se is perceived as an element of the backup system of Hungary.
Thus, the National Military Strategy of Hungary is based on national defence needs.

Military Doctrine of Ukraine
The Military Doctrine of Ukraine is based on the National Security Strategy of Ukraine and serves
as the legal ground for designing a strategy and a concept for reform of the Armed Forces of
Ukraine. At the same time, the Ukrainian Military Doctrine framework provides for broader space
to formulate political goals, use military force and justify military policy on science grounds.
In this sense the Military Doctrine of Ukraine has more detailed scientific and methodological
base, although its log frame is similar to the National Military Strategy of Hungary and other EU
members.
The content of Military Doctrine of Ukraine differs from the content of National Military Strategy
of Hungary in the following way: core target for the Ukrainian Doctrine is a military conflict, and
not defence of the country or defence and security of its allies. Any military conflict, as an object
in the Ukrainian Doctrine, defines the content of this Doctrine Chapters. One of strengths of the
Ukrainian Doctrine is the categorical framework and science based grounds for the methodology
to examine military and political environment.
Assessment of military and political environment is carried out in the light of vector, informed
intent and actions of the parties. If intentions and actions of the other party in military and political
relations can harm the national interests of Ukraine just indirectly, under some conditions, then
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they are categorized as a military and political risk. If the other party in military and political
relations expresses intentions or performs actions that do not account of Ukraine’s interests (that
means “wilfully”), then these intentions and actions are categorized as a military and political
challenge. If the other party in military and political relations expresses intentions or performs
actions which confirm its readiness to resort to force against Ukraine, then these intentions and
actions are categorized as a threat of resort to military force.71
For the first time the new wording of the Doctrine has clearly described the key features of
modern military conflicts, global trends in development of military and political environment as
well as threats to international security liberated by these trends. Taking into account specifics in
development of Ukraine, the document defines internal context that limits scope for the state to
strengthen its defence capacity and can provoke acts of aggression by foreign countries. Design of
the Doctrine was based on clear understanding of a totally new, more variable and camouflaged
mechanism that drives modern armed conflicts with the following key features:
• foreign support for domestic political forces (financing, training in methods and means of
civil resistance, training of special paramilitary units);
• arming domestic political forces in all accessible ways, including illegal supply of light
weapons, that promotes formation of illegal paramilitaries;
• involvement of illegal paramilitaries in terrorist attacks or provocations with use of weapons
against government police forces or civilian population of other religious denomination,
other nationality, etc. as well as occupation of some administrative territories;
• global media campaign for discrediting a political regime and focus on its anti-popular nature;
• direct armed aggression against a state;
• variety of instruments used during escalation of tension in external and internal relations
(first of all, media and psychological means, political and economic pressure, sanctions);
• abandoned intent to capture territory of a country or alter its state borders as an ultimate
goal in a conflict; aspiration to gain only political and economic control over government and
access to nation’s resources.72
Recently these features have been typical features of military conflicts in North Africa and Middle
East in the period of so-called Arab Spring.
At the same time, conclusions formulated on the basis of the above solid methodology for
assessing military and political environment turned out to be a misthink. Eventually it resulted in
loss of this nation’s territorial integrity and direct threat of losing the state sovereignty.
The Doctrine considers three probable formats of military conflict (Article 12), in particular:
• an armed conflict may actualize in a limited armed clash at the state border between Ukraine
and another state (an armed conflict at the state border) or in armed clashes within inland
Ukraine (an inland armed conflict) with involvement of illegal paramilitaries or armed units.
Its negative outcome, in terms of national security, qualifies for significant one. In specific
situations it is possible that an armed conflict expands in a local war;
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• a local war may be an outcome of the armed aggression against Ukraine by another state in
the region. Negative outcome for national security of Ukraine qualifies for disastrous one;
• a regional war may be an outcome of the armed aggression by two or more states against
Ukraine. Negative outcome for national security of Ukraine qualifies for irreversible one.
On the basis of the above grades, the following conclusion is present in Article 13: “Taking into
account the trends and determinants of developments in military and political environment
globally, Ukraine concludes that an armed aggression, which may result in local or regional war
against it, is improbable in a medium-term prospect”.73 Less than in two years we face reality of
war.
Definition of the above armed conflict formats guide the following conclusion: should we choose
goals and outcome of these conflicts as their identification criteria, why a regional war cannot be
launched by a large nearby country labelled “a regional state” by the US President B. Obama. It is
obvious that Doctrine drafters kept in mind the coalition of NATO countries as a subject of such
a conflict. Moreover, the National Military Strategy of Hungary prioritizes a regional war due to
being a part of coalition, while involvement in a local war is almost eliminated thereof.
According to the Doctrine, a local war may be initiated only by another nation in a region. Herewith,
the region and features of such a nation are not specified. On the basis of this interpretation
it’s possible to conclude that Russia, for example, will pursue just limited local goals, should it
get engaged in a war with Ukraine. Reality demonstrated that Russia started military aggression
with a local war while having goals of much broader scale. This forms the grounds to expect
the possible transformation of this local war into the regional one. Consequently, conclusions
presented in Article 13 of the Doctrine have the following features: firstly, they echoed the
political tone of Yanukovych authoritarian regime that a priori perceived NATO and the West as
opponents, while Russia was a potential ally; secondly, these conclusions served as kind of excuse
for lack of operational efficiency and capacity of the Armed Forces of Ukraine to perform their
basic mission stipulated in Article 17 of the Constitutions of Ukraine – to protect state sovereignty
and territorial integrity in the face of military aggression. Thus, while assessment of military and
political environment based on military science was valid, its political element was a failure.
In Chapter III of the Military Doctrine of Ukraine, it is worth to look at the setting for an armed
conflict to evolve and military force to be used. Article 19 has rather clear and specific description
of this environment. However, regardless clarity of the presentation these conditions never served
grounds for passing the respective strategic resolutions as to prevention of Russia’s military
aggression against Ukraine.
Other provisions in this Chapter suggest that the Armed Forces be actually deprived of their
functions in measures to prevent a military conflict. At prevention stage of a military conflict
preference is given to political and diplomatic means only. The following are the ground principles
of Ukraine’s military policy on prevention of military conflicts: validity of military policy should be
justified; observance of non-bloc and nuclear-free status; co-ordination and agreement of actions
at intergovernmental level.
Unfortunately, whatever perfect may be the level of scientific validity of military policy, it fails
to stop an aggressor guided by completely different, far from scientifically grounded motivation
and intentions. Coordination of actions at the international level turned out to be inefficient. The
73
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international community response to Russia’s aggression was weak, partly contradictory, lacked
systemic approach and adequacy. Russian veto blocked passing any decision on protection of
territorial integrity of Ukraine at the level of UN Security Council. The United Nations failed to
operate its observation mission in the Crimea occupied by Russian troops.
Non-bloc status is considered, according to Article 18 of the Military Doctrine, to be “a key factor”
in decreasing tension in military and political environment in the region, but in reality this status
facilitated increase in tension, as the aggressor was sure that non-bloc Ukraine will fail to get
external military assistance and is incapable of independent resistance to military aggression.
Ukraine’s waiver of collective defence principle resulted in reinforcement of Kremlin’s aggressive
claims, on one hand, and generated weak and inadequate NATO response on the other. Having
neither legal nor political ground, the Alliance limited itself to rather weak statements and other
soft diplomatic measures to respond to Russia’s military aggression against Ukraine.
In addition, the statement on adhering to non-bloc policy to be an important factor to decrease
tension in military and political environment in the region is in contrast with General Provisions
of the National Security Strategy of Ukraine. Provisions point out that “there is an evidence for a
dangerous tendency to revise the national borders outside the international law framework”, and
that guarantees for Ukraine’s security lack efficiency.
Thus, the contrasting provisions of the Doctrine entail the following conclusion: political and
diplomatic tools without their reinforcement with military force fail to be effective. In a military
conflict, at all stages of its evolvement, political and diplomatic tools must serve just as auxiliary
means. As Ukraine considered them to be the key, any option involving use of military force was
ignored.
Means to prevent a military conflict, as they were defined in Article 17 of the Military Doctrine of
Ukraine, turned out to be similarly ineffective and unproductive. Some of them appeared unreal
in general terms, particularly, “legal arrangements with respect to the international guarantees
granted to Ukraine in connection with nuclear disarmament”. On the other hand, this vector
of “expanding international cooperation on issues linked to development of administrative and
territorial units with territories adjacent to the state borders of Ukraine”, promoted growth
of separatism and collaborator sentiments with respect to aggressor in the Eastern regions of
Ukraine neighbouring with Russia and supported aggressor’s belief in easy and complete victory
in war with Ukraine. Other means, like, for example, “safeguarding information security”, were
totally ignored or not taken into account.
Finally, here are actions for Ukraine to undertake in compliance with Article 20 of the Military
Doctrine to restrain a military aggressor. The Doctrine does not stipulate numerous actions, but it
is necessary to act as follows:
• intensify activities in international media space;
• appeal to the UN Security Council, other international and regional organizations, influential
states, the states that guaranteed Ukraine’s security in accordance with the Budapest
Memorandum on Security Assurances with respect to implementation of deliberate denial
of the use of military force against Ukraine;
• introduce the legal regime of martial law (or the state of emergency);
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• demonstrate national defence posture, readiness and determination to defeat aggression,
capability to inflict unacceptable losses to a potential aggressor.
Instead, in real life we exhibited disability of defence, lack of readiness and determination to defeat
aggression, overall inability and unwillingness to inflict any harm to the aggressor. Appeal to the
UN Security Council generated no tangible effects, except for a discussion and passing extensive
non-regulatory statements by the UN General Assembly. The nations that guaranteed security of
Ukraine and were the signatories of the Budapest Memorandum on Security Assurances failed to
try and meet. Moreover, one of the signatories (Russia) acted as aggressor, and China abstained
from any decisions and statements in support of Ukraine. Martial law was not introduced in
Ukraine either at the beginning of military aggression, or while it lasted.
The very reason for military and political leadership of the nation showing lack of action and
capacity roots in the invalid assessment of the existing threats as well as inability to adopt strategic
decisions and implement them. There were no efficient means and adequate resources to deter
aggression.

Differences in assessment of military and political situation in Hungary and Ukraine
Comparison of Ukrainian point of view with assessment of military and political situation in the
National Military Strategy of Hungary reveals big difference. In particular, the National Military
Strategy of Hungary points at the general global trend of increase in “soft threats” and no decrease
in military ones. However, this trend exists in parallel with international security and stability vector
while crisis is notable only in some regions. There are non-military threats too: decline in solidarity
within the EU; cyber terrorism and information warfare; deficit of defence budget; nuclear arms
escalation; illegal migration, etc. Risk of aggression against Hungary is considered to be low.
Based on the above assessment of threats at low level, the Hungarian Strategy formulates the key
requirement to the Armed Forces of Hungary: to be capable of achieving national defence goals
within NATO framework and national security goals in the EU framework with accent on transatlantic
connections and the European defence potential. Consequently, for the purpose of achieving the
above goals, the Hungarian Strategy formulated the following tasks to be implemented by the
Armed Forces of Hungary: defence of the territory and air space of the nation; strengthening
its international reputation and making its contribution to NATO and EU defence potential. The
collective defence concept is established as the key principle for the military posture of Hungary.
There are two factors deciding on difference in assessments of military and political environment
presented in the strategic documents of Ukraine and Hungary. Firstly, Hungary is a member of NATO
and makes the principle of collective defence its ground principle. That significantly reinforces its
defence capacity as well as security and defence guarantees in the face of external aggression.
Secondly, Hungary is positioned in far better environment, security and geopolitics wise, when
Ukraine, as a nation in a buffer zone, faces considerably higher level of threats to its national
security. However, the limited resource potential in Hungary’s defence area is the bottleneck.
Resources. The defence budget of Hungary makes 0.1% of its GDP. According to the Military
Strategy, it is to reach the level of 1.39% of GDP only by 2020. For comparison: the defence budget
of Ukraine was to be 1.07% of GDP, with defence expenditures of 0.98%, while the Law of Ukraine
“On the Armed Forces of Ukraine” stipulated the level of 3% of GDP. However, in Hungary, the
defence expenditure structure meets the international standards, which is not the case with
defence budget in Ukraine. The allocation of funds to finance the Armed Forces is 40:30:30
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in Hungary (service pay and allowances/military training and education/designing weapons and
military machinery). This proportion in the defence budget of Ukraine makes 82:5.7:12.3.74 The
plans for the Armed Forces reform in Ukraine stipulate that the structure of defence budget should
have distribution of allocations in proportion of 42:25:32 in 2015.75
Limited funds and human resources make a specific feature of the Hungarian defence make up.
This deficit is compensated through the system of collective defence, optimal military structure,
rational procurement, maintenance and use of multinational cooperation options employing the
existent military equipment and elimination of the overlapping tasks in NATO and EU frameworks.
Special attention is paid to growth of Hungarian assets in NATO Response Force and EU battle teams.
The plans are to expand human resources of the Armed Forces of Hungary through enhancement
of their quality: higher motivation, selection of leaders, quality of the combat training, increase in
efficiency of cooperation with allies.
Management. The National Military Strategy of Hungary points out an important prerequisite for
efficiency in operations of Hungarian defence forces: adjustment of their set up, command and
control; implementation of the integrated and module systems; capability to perform tasks in the
autonomous mode. An important line in development of defence posture in Hungary is enhancing
its system of defence planning in compliance with NATO planning cycles and the process of EU
capacity building. Development of military potential of Hungary in mid- and long-term perspective
shall have the following focus:
a) arrival of allies to defend the nation in the framework of NATO collective defence system
depending on the situation and degree of aggression;
b) being instrumental with respect to collective defence posture of the Alliance to act in
support of a host country;
c) support Alliance in the framework of the collective defence of Hungary, in compliance with
its commitments;
d) assist in development of anti-crisis management solutions in the EU and the operations
within the Common Security and Defence Policy (CSDP) framework;
e) being in a position to take part in the whole range of operations, in low intensity stabilization
operations under high combat intensity;
f) activities related to skills of fighting natural calamities, capacity to take part in overcoming
of natural and industrial disasters as well as eliminate their aftermath.76
If we compare the Hungarian system to keep the nation prepared for defence and the Ukrainian
approach to defence readiness presented in Chapter IV of the Military Doctrine of Ukraine, we
find significant difference. The Ukrainian system of national preparedness to defend the national
interests (not the national defence!) with arms stipulates the two phase process: actualization of
a military conflict, then its containment and neutralization.
According to Article 23 of the Military Doctrine of Ukraine, preparedness to defend with arms the
national interests shall focus on the following priorities:
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- enhancing management system responsible for preparing the state to defend its national
interests with arms through timely detection, review and science based forecast of military
and political risks, challenges and threats to resort to military force against Ukraine;
- improving functions, formulation of objectives for the military units and special purpose units
in compliance with defence sufficiency principle and optimizing their quantity/quality features;
- efficient use of the centralized personnel management system; enhancement of personnel
selection system for staffing military units and special purpose units to raise their professional
level;
- raising efficiency of military and patriotic education of Ukraine’s nationals, safeguarding
prestige of military service, enhancing life-support system of the Armed Forces of Ukraine and
other military commands;
- growing operative and combat (special) capacities of the Armed Forces of Ukraine and other
military commands through supply of the updated, modernized and new weapon systems,
military and special purpose machinery, maintaining the adequate levels of military efficiency,
mobilization and combat readiness;
- modernizing the system of national mobilization preparedness in compliance with the
implemented reforms and economic feasibility.
To what degree the above guidelines were effective in reality? The concept of “defence sufficiency”
was introduced back in Soviet Union times and was operational in Ukraine. However, both the
Military Doctrine and other instruments have failed define defence sufficiency criteria for Ukraine.
There is no exact indication of the benchmark country in terms of defence sufficiency. The level
of conflict intensity that limits our defence potential was not specified either. As the Military
Doctrine points out low probability of military conflicts, there was no urgent need to decide on
defence sufficiency level.
In terms of personnel selection and staffing military units in the process of raising their professional
level on contractual basis, military personnel was selected on the territorial and domice principle.
Military occupation of the Crimea by Russia demonstrated the fallacy of this territorial principle
when contracted Ukrainian servicemen with domicile in the peninsula changed sides and rendered
their service to aggressor without effective resistance. If lessons learned, the exterritorial system
for military personnel selection should get into place. Renewal, modernization and procurement
of up to date military equipment is an important policy line that has never been implemented,
only on a single case basis in the period of two decades. Modernization of national mobilization
preparedness system is totally destroyed and plundered. The system of local military registration
and enlistment offices (commissariats) is partially destroyed.
Tasks of the Armed Forces and their uses. Chapter IV of the National Military Strategy of Hungary
clearly formulates the national defence task of Hungarian Armed Forces. It stresses that their key
task is to defend, on their own or collectively, the independence, territory, air space, population
and resources of Hungary in the face of external aggression. Hungary must satisfy its obligations
related to membership in the Alliance as well as other international obligations, in particular,
related to collective defence and crisis resolution, humanitarian issues, trust and security building.
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While implementing these task, Hungarian defence forces must be ready to take part in the broad
range of operations, low to high intensity ones. Involvement in high intensity conflicts is reserved
to the mid-term prospect.
The Military Doctrine of Ukraine formulates the tasks of the Armed Forces of Ukraine and options
of their uses in a manner totally different from the National Military Strategy of Hungary.
1. The strategic tasks of the Armed Forces of Ukraine are formulated with respect to a military
conflict, not the national defence.
2. Immediate use of the Armed Forces of Ukraine is not stipulated at all in the case of armed
aggression against Ukraine, and rebuff of aggression must take place through “aggressor’s waiver
of further use of military force and complete restoration of territorial integrity and sovereignty of
Ukraine as well as extension of guarantees and inflicted losses indemnity” (Article 31). Who and
how will force an aggressor to a waiver remains unknown.
3. In case of an armed clash, the recommendation is not to use the Armed Forces, but “reach an
agreement between the conflicting parties” on waiving the demands that violate the constitutional
regime and territorial integrity of Ukraine, on further use of military force and on disarmament
of illegal militarized or armed units. Who is offered to be Ukraine’s counterpart in reaching an
agreement? Is it an aggressor? In other words, Article 31 if the Military Doctrine to Ukraine
suggests simultaneous being a party in a conflict and a mediator in negotiations with an aggressor.
4. Article 32 of the Military Doctrine stipulates that Ukraine shall not be the first to use the Armed
Forces, and this stand promoted military occupation of the Crimea by Russian troops. In real terms
it means that in future Russia can carry out military occupation of Ukraine without a single shot.
5. In case of an armed conflict or aggression at the state border of Ukraine, it is planned to use the
Armed Forces in compliance with plans to use them and exercise territory defence, however, there
were no plans of this kind. There is an additional recommendation to appeal to states-guarantors
that signed the Budapest Memorandum as well as to the UN Security Council. Everybody is aware
of zero effectiveness of these appeals when an armed conflict expands.
6. Receipt of military assistance from other states and international organizations is not excluded,
however, nothing is said about from whom non-bloc Ukraine can get this support and which state
may have courage to render it when there are no legal grounds.

Findings
The Military Doctrine of Ukraine needs a general overhaul of its content and concepts in compliance
with the existing military realities and intention to get integrated in the EU.
Can we make use of the Hungarian expertise to formulate and implement the national military
strategy? Maybe we can, but only when Ukraine waives its non-bloc status and makes choice in
favour of the model governed by the principle of collective defence. We have to take into account
the fact that the Government of Ukraine does not consider this model to be appropriate, that
makes this expertise beneficial for Ukraine just partly, specifically with respect to the issues of
efficient and rational use of limited resources; enhancement of the military reserve system, of
operations involving national defence forces, of their tasks in regional conflicts, of the Armed
forces operative command; implementation of the integrated and module systems; improving
military units capability to operate in the autonomous mode.
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Changes should be made in terms of in-depth Ukraine-EU cooperation in security and defence
areas as well as compliance with demands of the European integration. First and foremost, we
need to change military and political guidelines in managing the Armed Forces. The key principles
of freedom extend from political frames and return to the system of democratic control over
the Armed Forces and other enforcement units of Ukraine, including its parliamentary and civil
aspects.
Another important security related issue of the European integration is availability of adequate
resources and efficiency of the Armed Forces units in cooperation with the EU. Herewith,
compared to Hungary, Ukraine has far greater potential and takes a significantly larger part in the
EU international security measures.
Cooperation with the EU in security and defence area takes place in the framework of Working
Plan on Cooperation of the Armed Forces of Ukraine and the European Council Secretariat.
Development of military and political dialogue entails working sessions of the Chief of General
Staff – the Commander-in-Chief of the Armed Forces of Ukraine - with the Chairman of the Military
Committee of the European Union. The topics of these consultations relate to development of
military and political dialogue, involvement of units and facilities of the Armed Forces of Ukraine
in crisis resolution operations under the EU leadership as well as service on duties as a component
in the EU combat tactical unit. Together with the European Defence Agency (EDA) Ukraine defined
the lines for Ukraine’s cooperation and participation in the EU projects of mutual interest.
The Armed Forces of Ukraine keep being involved in the EU operation “EU NAVFOR ATALANTA”.
Much has been done to involve units and facilities of the Armed Forces of Ukraine in the EU
HELBROC combat tactical unit together with Greece, Bulgaria, Romania and Cyprus. HELBROC
duty in the EU is scheduled for the first half-year in 2014. Additionally, Ukraine may get involved
in the EU combat tactical unit together with the Visegrad four member states (Poland, Slovakia,
Hungary and Czech Republic).77
Deeper mutual relations between Ukraine and the European Union promoted increase in weight
of Ukraine in the European security and defence system and in the implementation of Ukraine’s
foreign policy priorities as a key element it its European integration. Further cooperation of
Ukraine with the EU in the Common Security and Defence Policy (CSDP) framework should be
guided by the following priorities:
- expanding the format of military and political dialogue;
- training of Ukrainian officer personnel at EU education institutions;
- preparation to participate in the multinational peace keeping exercise and logistic support to
the EU operations;
- involvement of the Armed Forces of Ukraine in the EU combat tactical groups.78
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PART III.
Judicial Reform

§1. Transformation of V4 Judiciary
by Ivo Šlosarčík79

Judiciary in Visegrad states
The objective of this short paper is to address three elements of the judicial reform in Visegrad
states. The first one is the formation of constitutional judiciary in the V4 countries and dilemmas
that constitutional judges faced when searching for their role in judicial and political environment
of V4 states. The second issue covered by this paper is gradual transformation of general judiciary,
in particular the search for a balance between instruments focused at independence and efficiency
of the courts’ work. Finally, the paper covers several elements of the European Union’s impact on
the transformation of judiciary in Visegrad states, including its limitations.

Building-up constitutional judiciary in V4 countries
Constitutional judiciary is a relatively new phenomenon in V4 countries. With exception of
Poland where a constitutional court was established in the last years of the communist regime,
constitutional judiciary has been formed within the Visegrad states’ transitions to democracy.
New constitutional courts enabled to solve the (dis)continuity dilemma in the judiciary and at the
same time to maintain a relative continuity in general judiciary and to create a new judicial “centre
of excellence” outside old judicial structures; post-WWII Germany has provided an inspiration in
that respect.
During the first years of their existence, new constitutional courts had to tune their relations to the
general judiciary. At the most abstract level, constitutional courts are not “the most senior” courts
in the respective countries but a special judicial body vested with the responsibility to protect the
constitutional order. However, since constitutional complaints provided for an access route to the
constitutional courts for individuals who were challenging judgments issued by general courts,
constitutional courts were facing a temptation to act as de facto appellate courts “correcting” the
general judiciary, albeit formally using constitution-focused argumentation.
Politicians of the V4 countries only gradually became aware of the importance of constitutional
judiciary for practical politics. On some occasions, politicians’ learning curve was accelerated when
a constitutional court blocked a decision approved by broad (cross-party) political support – such as
when the Czech constitutional court prevented the early elections (supported by a constitutional
majority in the parliament) in 2009, or the electoral reform, strengthening majoritarian elements
in the parliamentary elections, in 2001. The politicians’ reaction was primarily twofold: more
attention was given to the appointment of judges (including delays and politicization of the
appointment process) and attempts of the parliamentary opposition to use constitutional courts
as the “third parliamentary chamber” in the legislation-making. Only exceptionally, such as in
Hungary during second Orbán government, politicians opted for reduction of the constitutional
courts’ competencies.
Constitutional courts in V4 countries also tuned into significant actors in (non)application of the
EU law. Analogously to their judicial counterparts in old EU member states, also V4 constitutional
courts accepted the supremacy of the EU law only with reservations, demonstrated, for instance
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in “European Arrest Warrants” judgment of the Polish and Czech constitutional courts and the
“Slovak pension” ruling of the Czech constitutional court, which rejected the EU law centric
argumentation advocated by the Supreme Administrative Court.80

General judiciary: managing judges while respecting their independence
In contrast to constitutional judiciary, transformation of general courts in the V4 states demonstrates
strong elements of continuity. The workload of general judiciary expanded, primarily in domains
of commercial law and judicial control of the executive power. Therefore, the issues of judicial
efficiency, as well as the judicial independence, occupied central role in the debates on reform of
the Visegrad courts.
None of the abovementioned issues – efficiency or independence – received clear priority. Instead,
the Visegrad countries searched for a balance between both principles. V4 states tested several
models of relations between the executive power and general courts, sometimes with involvement
of the constitutional judiciary. For instance, the Czech constitutional court has established limits
for discretion of the executive power to remove chairpersons of general courts from their posts,
rejecting an argument that their role is purely managerial, and their dismissal is not violating
judicial independence (since individuals concerned retain their judicial function). The result was
a hybrid system when judicial functionaries can be dismissed from their posts only by decision by
a disciplinary senate, composed of judges, public prosecutors, attorneys and representatives of
other legal professions, acting under auspices of the Supreme Administrative Court. At the same
time, judicial functionaries are appointed for limited period only (10 years for supreme courts,
7 years for other courts). In contrast, Slovakia demonstrated risks of excessive competencies
vested to autonomous bodies, preventing the effective external control of efficiency of the courts’
work and abuses of the self-governance.81
The mobility of judges between judiciary and the executive powers represents another leitmotiv
of judicial reform in Visegrad states. Temporal allocation of judges into ministry of justice or
other executive agencies (while their judicial function is temporarily suspended) can enhance the
awareness of the executive power regarding practical work of the judiciary. At the same time, too
intimate experience with the executive branch can be perceived as a risk to judicial independence
of the judges concerned and be considered to be an obstacle to their judicial career.82

Limited and ambiguous EU influence on member states’ judiciary
Copenhagen criteria of 1993, setting general political and economic benchmarks for states
aspiring for the EU accession, declared that the EU membership “requires that candidate country
Decision Pl. ÚS 5/12 of January 31, 2012 where the CCC seems to ignore the case-law of the Court of Justice of the European Union
on the EU’s non-discrimination rules as formulated in a (similar but different) case referred earlier to the EU Court by the Czech
Supreme Administrative Court. Cf. Šlosarčík, Ivo. Czech Republic 2009-2012: On Unconstitutional Amendment of Constitution,
Limits of EU Law and Direct Presidential Elections. European Public Law, 2013, vol. 19, No. 3, 435-447.
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has achieved stability of institutions guaranteeing ….the rule of law…”. The accession thus requires
not just a political, constitutional and legislative framework guaranteeing the rule of law but also
an establishment of sufficiently independent and effective judiciary.
However, the EU law contains relatively modest catalogue of norms regarding the judiciary.
Judicial systems of the EU members differ significantly, including issues of judicial recruitment,
judicial self-management or structure of the senior national courts. The EU “hard” law explicitly
tackles only a limited number of judicial issues, in particular those linked with the judicial capacity
to apply the EU law correctly, for instance by proper references to the Court of Justice of the
European Union, direct application of selected EU norms in domestic procedures or effective
sanctioning of violations of the EU rules by private parties. Regarding other, more general, aspects
of national judiciary, the EU framework is relatively blurred or even non-existent. The EU Charter
of Fundamental Rights contains several clauses tackling, albeit indirectly, national judiciary (ban
of retroactive punishment, ne bis in idem, right to fair trial). Further, the founding treaties enable,
by virtue of article 7 Treaty on the European Union, to suspend rights of a member state whose
judicial system would “in a serious and persistent way” violate fundamental values of the European
Union. However, article 7 procedure is aimed at situations of systemic collapse of democratic
institutions in a member state and it is not to be activated in more frequent cases of inefficiency
or other problems of the judicial activity.
In practice, however, the EU role of a guardian of independent and efficient judiciary in member
states is limited, in particular when a problem lies beyond technicalities of the application of
the EU law. For instance, when the second Viktor Orbán’s government changed the Hungarian
constitution and the respective legislation in a direction strengthening (party-based) executive
and parliamentary control over Hungarian judiciary, the European Commission efficiently
tackled (by infringement action) only a relatively modest and “technical” issue of mandatory
early retirement of senior judges on basis of EU legislation banning age-based discrimination.
Other issues, such as restricting competencies of the constitutional court or more politicized
rules on judicial appointments, were only tackled by the Commission in a relatively soft political
communication addressed to Hungarian authorities.83 The response of the European Parliament
was more straightforward but also blurred by party-based competition and lack of efficient tools
to enforce the parliament’s position.84
Recently, the European Commission launched several initiatives aimed at general efficiency of
member states’ judiciaries. Vivian Reding, the EU commissioner for justice, fundamental rights
and citizenship, launched its “EU Justice Scoreboard” in 2013 comparing selected elements of
independence and efficiency of national judiciary in the EU member states, with objectives to
promote exchange of best practices among the EU members and to impose a “peer pressure” on
the worst performers. Further, judicial reform is tackled in six country specific recommendations
prepared by the Commission (and approved by the Council) within the “European semester”
focused primarily on competitiveness of member states’ economies (from the V4 group this
concerns Poland and Hungary). Judicial reform is also tackled in several national reform packages
agreed within the EU and the IMF assistance to troubled eurozone states during the post-2010
eurozone crisis. Last but not least, the quality of judiciary and rule of law are covered by the
Dawson, Mark – Muir, Elise. Hungary and the Indirect Protection of EU Fundamental Rights and the Rule of Law. German Law
Journal, Vol. 14. No.10, p. 1962-1963.
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Cooperation and Verification Mechanism operated by the European Commission regarding
Bulgaria and Romania since their accession to the EU in 2007.
The EU is relatively more ambitious regarding transformation of judiciary in the candidate
countries. Judiciary has been commented in the respective sections of Commission’s regular
progress reports mapping the progress (or absence thereof) of candidate countries towards the
accession. Sometimes, the Commission’s analysis suffered from the incoherence and lack of clear
benchmarks. For instance, Kochenov’s critical analysis of the EU’s impact on the rule of law in the
candidate states mentions a situation when Romania was asked (by the Commission) to establish
a fully independent institution for training of judges (as guarantee of the judicial independence)
while the Czech Republic’s decision to concentrate judicial training within a semi-autonomous
body under the auspices of the Ministry of Justice was evaluated as a positive step strengthening
coherence of the training process.85 In other situations, however, the European Union was able to
send a strong message to the candidate countries. Governmental disrespect to the constitutional
court’s findings was one of the reasons behind delay in opening of Slovakia accession talks with
the EU.86
Therefore, the potential of the EU to trigger judicial reform is stronger in the pre-accession period
but even there, the EU does not provide clear models or performance benchmarks. The European
Union is aware of these shortcomings and launched several initiatives with the objective of
boosting its role in the evaluation and improvement of judiciary both inside the EU and regarding
its neighbours. As of the spring 2014, it is too early to make any evaluation of these actions or
predictions on the future EU’s role in this domain.

Conclusion: Three dilemmas of V4 judicial reform
Visegrad experience with judicial reform illustrates three dilemmas that must be tackled by
experts, politicians and voters in transforming countries.
The first dilemma concerns the constitutional judiciary and its search of a legitimate position
balancing between a judicial body and a political actor.
The second one deals with the intensity of the executive power’s involvement in the management
of general judiciary and its search for a proper cooperation design respecting the independence
of the judiciary from political pressure while providing sufficient incentives for efficient judicial
performance.
Finally, the third dilemma of the V4 judicial reform is connected with the European Union
membership. Here, both the EU and Visegrad states have to cope with a discrepancy between
expectations vested onto the EU’s impact on quality of the V4 judiciary and relatively modest,
albeit developing, EU’s competencies and expertise in this filed.
De Ridder, Eline – Kochenov, Dimitry. Democratic Conditionality in the Eastern Enlargement: Ambitious Window Dressing,
European Foreign Affairs Review 16:589-605, 2011.
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§2. Judicial Reform in Ukraine: Problems and Prospects
by Eugeniy Zakharov87

Progress of the judicial reform
On May 31, 2010, the President submitted the draft law “On Judicial System and the Status of
Judges” to the Parliament.88 On June 3, the draft law was already passed by the Parliament in
the first reading without any public and parliamentary discussion. On July 6, a draft of the law
for the second reading was promulgated, which contained virtually no significant amendments
to the previous draft. And already on July 7, the Parliament adopted the law as a whole. Human
rights and other non-governmental organizations as well as public activists (132 persons in total)
addressed the President with a petition to veto the law89, however the President signed the law
and it was enacted on July 27, 2010.
Despite the varying assessments of this reform, the majority however tends to believe that the
reform had its positive sides but aggravated the situation significantly as it unbalanced the judicial
system and made judges more dependent on the politicians. In addition, a number of novelties
may be considered violation of the right for fair trial.90
The positive sides include a clear procedure for selection of judges and their social and material
provision defined by the law, the finalized establishment of specialized courts: administrative, civil,
criminal and commercial courts, as well as elimination of military courts. However, the function of
the Supreme Court, which has lost almost all of its powers, remains rather weird. In this situation,
there is actually no effective system of a coherent judicial practice. The Supreme Court is deprived
of any capacity to influence the judicial practice of specialized courts.
The main drawbacks of the judicial reform can be summarized as follows:91
1. Significant extension of functions vested in the High Council of Justice for appointment and
dismissal of judges, as well as application of disciplinary proceeding to judges. Moreover, it is
envisaged by the law that chairmen and deputy chairmen of all the courts, except the Supreme
Court, are to be appointed and dismissed from their positions by the High Council of Justice upon
submission from a respective judicial council. At the same time, the High Council of Justice remains
a political body that is formed mainly by other public authorities. In addition, part 1 in article 131
of the Constitution defines the powers of the High Council of Justice comprehensively, but the
above mentioned powers are not there.
2. The President reserves the power to establish and eliminate courts upon submission of the
Minister of Justice and the chairman of the superior specialized court (article 19 of the law), which
contradicts clause 1 in article 6 of the European Convention on Human Rights demanding the court
to be established by law. That means that the “judicial proceedings in a democratic society should
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be ruled by law, the source of which is the parliament, rather than depend on the discretion of
the executive power”.
3. Article 86 of the Law “On Judicial System and the Status of Judges” preserves the inquisitional
procedure for disciplinary prosecution of judges according to which a member of the High
Qualification Commission of Judges or the High Council of Justice will check the judge, make a
conclusion upon the check outcome and participate in passing a verdict on the disciplinary case. In
other words, a member of the disciplinary authority is virtually an investigator, a prosecutor and a
judge in relation to the judge in one person. This violates the principle of the competitiveness and
impartiality. According to European standards, the disciplinary procedure should be like defined
in clause 1, article 6 of the European Convention on Human Rights and should guarantee the right
of defence to the full extent.92
4. It is envisaged that the Congress of Judges of Ukraine and the Council of Judges of Ukraine
should equally represent every judicial jurisdiction. As the result, the judges of general courts
are under-represented. This way of forming the highest representative body of judges results in
representation of over 6 thousand judges of general courts by a lower number of judges than
2.5 judges of commercial and administrative courts in total. The Congress of Judges is entitled
to elect judges to the High Qualification Commission and the High Council of Justice. These both
agencies have a broad competence in issues of selection, career and responsibility of judges
that’s why they should fall under requirements valid for “an independent agency with substantial
representation of judges elected by other judges in a democratic way”.93
5. Article 80 of the Law “On Judicial System and the Status of Judges” envisages that the judges
should be selected to the court of a higher level or another specialization on the way of electing
judges for lifetime. However, this procedure does not provide for a contest and does not set any
criteria for selecting judges, there is only a provision saying that the candidates should submit
an application and be interviewed at the High Qualification Commission of Judges, and there
is also a requirement concerning some length of judicial work experience. At the same time,
clause 4.1 of the European Charter on the Statute of Judges, clause 29 in Opinion No. 1 (2001) of
the Consultative Council of European Judges on standards concerning the independence of the
judiciary and the irremovability of judges prescribe that the length of work experience should not
be the guiding principle for promotion of judges, the professional experience and number of work
years should be viewed only as an additional basis for independence of the judge.
6. Articles 66 and 69 of the Law “On Judicial System and the Status of Judges” foresee an obligation
for a judge appointment candidate to complete a six-month special training first at a specialized
institute of higher juridical education matching the IV level of accreditation, and afterwards at the
National School of Judges. The training of future judges at a specialized institute of higher juridical
education of the IV accreditation level (Institute of Professional Judges Training in Odesa and the
similar faculty of the National Juridical Academy named after Yaroslav Mudriy in Kharkiv) operating
within the system of the Ministry of Education and Science contradicts recommendations given
in clause 66 of Opinion No. 10 (2007) of the Consultative Council of European Judges “Councils
Clause 3 of Principle VI in Recommendation No. (94) 12 "Independence, Efficacy and Role of Judges", clause 60 b in Opinion
No. 1 (2001) of the Consultative Council of European Judges on standards concerning the independence of the judiciary and the
irremovability of judges, clause 69 in Opinion No. 3 (2002) of the Consultative Council of European Judges on the principles and
rules governing judges’ professional conduct, in particular ethics, incompatible behaviour and impartiality.
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Clause 45 in Opinion No. 1 (2001) of the Consultative Council of European Judges on standards concerning the independence of
the judiciary and the irremovability of judges.
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for the Judiciary in the service of society”. According to European standards, special training of
judges may not be performed by educational institutions dependent on the education ministry in
particular in matters of accreditation. This should be done by an autonomous institution under
the judiciary control.
7. The action limitation periods and procedural time limits for appeal of judgements were reduced,
and the opportunity for appeal in cases on certain types of administrative offences were eliminated
thus potentially restricting the right for access to court or the right for appeal of judgements. The
terms for conduct of proceedings were significantly reduced as well, which will affect the quality
of proceeding when the judges are highly overloaded.
8. Decreasing financial and social security of judges In particular, the right of the judge for
retirement for health reasons was abolished; the severance pay for the retiring judge was cut;
the list of positions qualifying for judicial employment record was narrowed; a regulation was
introduced concerning the provision of only service housing to judges who need to improve their
housing conditions; the right for free medical care in public health care institutions is granted only
for retired judges and members of their families; the procedure of judges’ social insurance was
changed and a number of other financial and social benefits was abolished. The Law has cut the
current allowances for judges while promising to pay a high salary starting from January 2015.
One of the first consequences of the reform was the massive submission of retirement applications
from judges with a long work record.94 By the end of 2010, there were 700 of them, which account
for 10% of all the judges. Further on, the government pursued the staff turnover in courts in order to
establish a complete control over the judiciary system. The method of selecting the “right” judges
and coming down on disloyal judges was unleashed. The judges were reassigned even without a
contest or without due attention to assessment of candidates during the primary selection. The
trend towards using the judges for politically motivated judgements became evident. A lot of
judges submitted resignation as a result of this pressure and the number of vacant judicial chairs
grew up.

New Code of Criminal Procedure
The adoption of the new Code of Criminal Procedure in April 2012 (CCP, effective as of November 19,
2012) was an important step in the reform of the country’s criminal justice system despite some
criticism. It has introduced significant progressive changes.95
1. The judicial control over pre-trial investigations was reinforced. Almost all the actions posing
a significant interference with human rights and liberties require a preliminary permission of the
court. The CCP introduced the post of the investigator judge who is responsible for judicial control
at the pre-litigation stages. Actions that are subject to judicial permission but were performed
without such permission entail the exclusion of evidence obtained on this way.
2. It is prohibited to use the out-of-court evidence. This novelty increases the role of the judge as
the judge of fact, makes the position of litigators more equal and promotes the competitiveness
of litigators, restores the principle of impartial investigation of the evidence. In addition, it allows
shortening the duration of pre-trial investigations through reduction of bureaucracy and motivates
the litigators to take the case to the court faster.
Please see also here: "About things that the cadres decide", “Dzerkalo tyzhnia”, No. 36 (816) October 2-8, 2010,
http://www.dt.ua/1000/1050/70505.
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http://www.khpg.org/index.php?id=1362642470
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3. The doctrine of competitive expertise is enforced. According the new CCP, each of the litigators
can resort to the help of an expert witness and competitive expert findings may arise in the court.
However, it is necessary to provide for respective budgetary funds to pay for services of experts in
cases, where the defence is provided through the system of free legal assistance.
4. A detailed specification is provided for procedures used for solving various issues that arise
during the pre-trial investigation: searching, preventive measures, etc.
5. The right of prosecuting authorities to permit the participation of an attorney for defence in
a case was excluded. Only the defendant can decide whether to invite the attorney for defence
(except when the legal assistance is provided for free).
6. The assignment of attorneys paid by the state is possible only through the Centres of Free Legal
Assistance. This is an important safety lock against the use of “puppet attorneys”.
7. Introduction of the doctrine “fruits of the poisonous tree”, when not only the evidences
received by violation, but also the evidences received with the help of information originating
from unacceptable evidences are considered unacceptable.
One of the really positive effects of the CCP was a significant decrease of criminal arrests, a twofold decrease of the annual number of detainees in pre-trial detention centres, and the overall
reduction of convictions. The system of free legal assistance introduced on January 1, 2013 and
enactment of the Law on the Bar should also be mentioned among the changes for the better in
the system of criminal justice.

Attempts of the government to alter the Constitution
In 2013, the government declared that the next step in the judicial reform had to be the introduction
of changes to the Constitution. At the same time, the political dependence of the judiciary was
aggravating.
On July 4, 2013, the President submitted to the Verkhovna Rada a draft law on introduction
of changes to the Constitution of Ukraine concerning the reinforcement of guarantees for
independence of judges.96 On October 10, 2013, the Verkhovna Rada preliminary approved this
draft law with 244 votes. In order to be finally adopted, it should be supported at the next regular
session (starting after February 2014) with at least 300 votes of people’s deputies.
According to this draft law, the Verkhovna Rada will be withheld from the judicial manpower
formation. All the decisions on appointment, transfer and removal of judges will be taken by the
President upon submission of the High Council of Justice, and regarding the transfer – by the
High Qualification Commission of Judges. The judges will be appointed immediately for lifetime
(at the moment, the President first appoints the judge for 5 years, and afterwards the judge is
elected by the Verkhovna Rada for lifetime). The majority in the High Council of Justice and the
High Qualification Commission of Judges will consist of judges elected by the congress of judges.
The draft law also suggests legalizing the powers of the High Council of Justice to appoint court
chairmen and their deputies upon submissions made by respective councils of judges.
According to many experts, the adoption of this law cannot eliminate the dependence of judges
on the political power. On the contrary, it will still reinforce the President’s influence on the
judicial system, because the President will take part in the further career of judges in addition to
The draft law on introduction of changes to the Constitution of Ukraine concerning the reinforcement of guarantees for
independence of judges No. 2522a dated July 4, 2013. //http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=47765
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their appointment. The High Council of Justice and the High Qualification Commission of Judges
continue to be the instrument that the President and his administration use to exercise influence
on the judiciary system. Although the majority in these agencies will be formed by judges elected
by judges as it is required by European standards, the congress of judges, that will do it, is now
completely dependent on the President.
In simple terms, if this law is passed, it will ultimately seal the absolute dependence of judges on
the mafia. Fortunately, it is not likely that over 300 members of parliament will vote for it in the
context of the current political crisis.

Access to justice
According to the Law “On Introduction of Changes to some Legislative Acts of Ukraine on Payment
of the Court Fee” dated September 19, 2013, the rate of the court fee grew up by two times
almost in all types of cases. Moreover, the legislator imposed charging of the court fee even for
persons punished by the court for administrative offence.
The fair balance between the court fee rate for filing of lawsuits in administrative and civil cases
was disrupted.
If the court fee for filing of a lawsuit against the public authority was lower before, then after the
introduction of changes, in case of recovery claims to a public authority, twice as much should
be paid (0.2% of the claim amount but not less than 1.5 equivalents of the minimum wage and
not more than 4 minimum wage equivalents) compared to filing of a lawsuit against a private
person through civil justice (1% of the claim amount but not less than 0.2 of the minimum wage
equivalent and not more than 3 minimum wage equivalents).
Thus, the minimal court fee after these changes of 2013 makes up as much as UAH 1,720.50 for
filing of such lawsuits in the administrative procedure, and only UAH 229.40 in the civil procedure.
As opposed to this, the public authorities are usually exempted from paying the court fee for filing
of pecuniary claims against the private persons.
However, the legislator stipulated that only one tenth of the court fee should be paid when filing a
pecuniary claim in an administrative case and the rest will be charged by the court based on results
of the trial according to upholding of the claim. However, the risk of losing such a significant sum
refrains many plaintiffs from pecuniary claims against the authorities. This risk is also associated
with reluctance of administrative courts to decide in favour of reimbursement from administrative
authorities.
Thus, the changes in the legislation on the court fee have significantly limited the access to justice,
especially in claims of private persons against the authorities.

Situation with selection and prosecution of judges
Formal decisions on appointment of judges, their transfer to other courts and dismissal are taken
by the President and the Verkhovna Rada, however they do it only upon submission of the High
Council of Justice and the High Qualification Commission of Judges. Both of these agencies, which
play a key role in the formation of judicial manpower and prosecution of judges, are anyway
controlled by the President and the pro-presidential majority in the Parliament. It is not surprising
that in many issues (transfer of judges and their assignment to administrative positions) they act
simultaneously, though they take their formal decisions independently from each other.
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Selection of judges for positions at the upper level courts as well as for positions of court chairmen
and their deputies occurs behind the scenes. The law neither sets objective criteria of selection,
nor provides for a contest. It is indicative that most of all judges are transferred from Donetsk
and Lugansk regions and later many of them are appointed to senior positions in courts. As
a result of this “policy”, these are the regions with the highest number of vacant positions of
judges.97 Minor progress could be observed only in the procedure of the first assignment to the
position of the judge: the contest made it possible for candidates to get judicial positions despite
some manipulations without prior agreements and protection. However, this progress is almost
completely offset by the mechanisms of career growth and liability of judges that most the biggest
threat to independence of the judge.
In 2013, the government continued with the use of mechanisms of disciplinary liability to put
pressure on the judges. The grounds for liability are defined in the law in such a way that any
judge can be held liable. The judge can easily loose his/her position for taking of “unassisted”
decisions, for example for violation of the trial duration, which became the actually main reason
for disciplinary liability of judges in the situation when they are overloaded with cases.98 The
public monitoring99 suggests that the disciplinary practice is inconsistent and often bears the signs
of selective prosecution. That means that the justice is selective towards the judges as well. This
all has a restrictive impact on the judges forcing them to censor their decisions on their own even
if there is no instruction on a specific outcome of the case.
These and other mechanisms of judges’ dependence are exposed in particular in the judgment of
the European Court of Human Rights in the case “Oleksandr Volkov v. Ukraine” dated January 9,
2013. The European Court of Human Rights made a remark that any trespass maybe be treated as
the breach of oath and lead to dismissal of the judge, if this is desired by the disciplinary authority.
In view of the use of disciplinary procedure measures for pressure on the judges, the European
Court of Human Rights obliged Ukraine to reform the system of judicial discipline.100

Which constructional changes are needed for the judiciary?
The country extremely needs a genuine rather than a superficial reform that will ensure an
affordable, transparent and fair justice, true guarantees of independence for judges, significantly
improve the execution of judgments, and create better conditions for professional activity of
judges. It should be started from improvement of constitutional principles in order to strengthen
the judiciary as truly fair and independent in the situation when a new Constitution of Ukraine is
created. The following provisions are proposed for the draft of the new Constitution.
1. The draft Constitution should incorporate the idea of independence of the judiciary from the
legislative and executive power by stressing its specificity and by providing increased guarantees
of its independence. In a law-governed state the court is a supranational rather than a national
body, because it has to judge the state while avoiding the position of the judge in its own case. In
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There are no judges left for people of Donbas // http://www.pravda.com.ua/news/2013/05/28/6990889.

As of the first half year 2013, the average monthly rate of new cases made up 63.5 cases per one judge of the local general court.
That means: the judge of a local general court should completely resolve at least 3 cases per day while working without holidays in
order to be free of disciplinary liability. As to the administrative courts of appeal – the average monthly load of new cases per one
judge makes up 280.7 cases, i.e. one judge should process at least 12 cases every day while working without holidays.

98

99
The disciplinary liability of judges in Ukraine: problems of legislation and practice / Kuybida P., Sereda M. – К.: FOP Moskalenko O.M.,
2013. – 72 pages. (http://pravo.org.ua/files/A_D_NEW_final.pdf).

Judgement of the European Court of Human Rights in the case "Oleksandr Volkov v. Ukraine" dated January 9, 2013.
//www.minjust.gov.ua/file/26531
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order to stress it, the Constitution should envisage that the judiciary is ruled by the people’s will
only if it is expressed as a Law. Hence, it is prohibited for the judiciary to be the instrument for
implementation of political sentiments of the masses; it should function exceptionally on the rule
of law grounds.
2. As opposed to article 124 of the current Constitution, the judgments should be made in the
name of the Law (including the Constitution, if the Constitutional Court is meant) rather than in
the name of Ukraine. In this case, the law is above the state.
3. The draft Constitution should completely reproduce article 6 of the European Convention on
Human Rights, which protects the right for a fair trial. It should be noted that this is the only
fundamental right of the first generation which is absent in the current Constitution (only some of
its aspects are included into articles 59 and 62).
4. How paradoxical it might be, the judiciary is not a subject of the legislative initiative according to
the current Constitution. The list of these subjects should be extended by including the Supreme
Court of Ukraine.
5. Principles of territoriality and specialization of the Ukrainian judicial branch of power, which
are present in the current Constitution, should be supplemented with the principle of the chain
of command.
6. It is suggested that the power of official interpretation of laws be transferred from the
Constitutional Court of Ukraine to the Supreme Court. The Constitutional Court will interpret the
laws only when they are to be checked for compliance with the Constitution. The Constitutional
Court should decide on conformity of laws and other regulations with the Constitution and provide
official interpretation of the Constitution.
7. It is necessary to increase the scope of subjects of constitutional requests by including the
chairmen of the general jurisdiction courts.
8. Instead of declaring the general (unrestrictedly broad) independence and inviolability of judges
in article 126 of the current Constitution, the draft Constitution should foresee the preservation
of their functional independence, i.e. the independence from any pressure or external influence
during the exercise of their power.
9. The permission to detain or arrest a judge prior to the verdict of guilty should be granted by
the High Council of Justice (please refer to clause 18 for details on its staff and procedure of
formation) instead of the parliament, as in article 126 of the current Constitution.
10. The draft Constitution should provide for that the judges do not assume political obligations
to authorities and persons who elected or appointed them. This guarantee of the political
independence is very important.
11. As it is known, the prohibition for judges to pursue “any political activity” did not interfere
with some high-ranking judges to participate in parliamentary elections and keep the post for
a long time while combining it with the duties of the judge. That’s why the draft Constitution
should make this prohibition more specific, for example as follows: “Professional judges may not
be members of political parties, movements and trade unions, participate in any political activity,
stand for election to public authorities or local governments, hold a representative mandate, fill
any paid positions, perform any other paid work except the scientific, teaching and creative work.”
12. A person should be at least 30 years old to fill the position of the judge. The list of requirements
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to be met by a professional judge, in addition to the present ones in the current Constitution,
should be supplemented with high standards of integrity and specialized training in the judicial
profession.
13. The first assignment to the position of the judge for three years (instead of five envisaged by
the current Constitution) should be done by the President. All other judges should be elected by
the parliament for lifetime according to the procedure established by law.
14. The institute of the judge dismissal for the breach of oath should be abandoned because of its
diffuse (unspecific) grounds for the legal liability of the judge.
15. It is proposed to extend the list of principles of the judicial procedure, specified in article 129
of the current Constitution, by adding the following principles:
а) supremacy of law and lawfulness;
b) equal access of parties to expertise;
c) the judicature within reasonable terms;
d) enforcement of rights and lawful interests of the victim, compensation of damage to the victim;
e) security of the judgment enforcement.
16. The draft Constitution should define a specific list of powers of the Supreme Court of Ukraine
based on its status of the highest judicial entity in the system of general jurisdiction courts. The
list should include in particular the revision of judgments in cases with exceptional circumstances,
revision of a judgment if there is there is a decision of an international judicial institution against
Ukraine.
17. The draft Constitution should envisage financing of courts by the State Treasury of Ukraine
through administrations subordinate to the Supreme Court of Ukraine. This order should
guarantee the financial independence of the court from the influence of executive authorities
and local governments.
18. The draft Constitution should change the status and formation order of the High Council of
Justice. Its range of competence should include the following new powers: 1) temporary withdraw
judges from exercising of their powers; 2) provide consent for detention or arrest of the judge prior
to the judgment of conviction. The High Council of Justice should consist of nineteen members
and at least a half of them should have the work experience on the position of a professional
judge. This requirement agrees with article 11 of the Universal Charter of Judges (1999) requiring
the administrative or disciplinary prosecution of judges to be performed by an independent entity
consisting mostly of professional judges. The draft Constitution should foresee that the congress
of judges of Ukraine, the congress of representatives of juridical higher education and science
institutions of Ukraine should elect seven members each, and the all-Ukrainian conference of
prosecutors – two members. The Chairmen of the Supreme Court of Ukraine, the Head of the
Constitutional Court of Ukraine, and the Chief State Prosecutor of Ukraine should be members of
the High Council of Justice according to positions.

Necessary amendments to the legislation
The changes to the Constitution should be certainly followed by a package of amendments to the
legislation on the judicial system, the status of judges and the judicature, because otherwise they
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will only aggravate the dependence of judges. It is expedient to adopt respective amendments
even without waiting for changes to the Constitution.
Amendments to the legislation should obligatory foresee:
– reform of the judicial self-government system. It is necessary to simplify it by abandoning the
assigned agencies – conferences and councils of judges of general and specialized courts, so that
every court could delegate its representative to superior bodies of judicial self-government. It
will apparently entail an increase in the number of delegates, but it will be also more difficult
to influence this amount of judges with political means. Moreover, it is necessary to give the
assembly of judges a mandate to appoint the chairmen of courts.
– reform of system for selection of judges. In particular, contest mechanisms of the career
progression for judges based on objective criteria should be foreseen. Define the court where
the judge should work, his/her transfer to another court should be in the competence of the High
Council of Justice and occur by the contest results;
– reform of the system of judges’ disciplinary liability. It is necessary to define the grounds for
disciplinary liability more clearly; provide for proportional sanctions, set periods of limitation for
the disciplinary prosecution, foresee a competitive procedure of disciplinary proceedings, create a
single disciplinary authority. Establish permanent qualification and disciplinary boards within the
High Council of Justice and abandon the High Qualification Commission of Judges;
– stronger role of the Supreme Court in establishment of the consistent judicial practice. It is
expedient to take the draft law submitted by factions “Batkivshchyna” and “Udar” as the basis
and work further on it towards the waiver of interpretations of the Supreme Court and superior
specialized courts regarding the use of law outside the judicial procedures, as well as the waiver
of unmotivated increase of the Supreme Court composition;
– revision of court fee rates. It is necessary to remove the discrimination of plaintiffs filing pecuniary
claims against the authorities.
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Table A. Outlet Capacity of Export Pipelines at the FSU Border, bcm/a
Pipeline

Capacity

Destination of exports

Via Ukraine:
Orenburg-Western border (Uzhgorod)

26

Urengoy-Uzhgorod

28

Yamburg-Western border (Uzhgorod)

26

Dolina-Uzhgorod - 2 lines

17

Komarno-Drozdowichi - 2 lines

5

Poland

Uzhgorod-Beregovo - 2 lines

13

Hungary, Serbia, Bosnia

Hust - Satu-Mare

2

Romania

Ananyev-Tiraspol’-Izmail & Shebelinka-Izmail - 3 lines

26

Romania, Bulgaria, Greece, Turkey,
Macedonia

Total via Ukraine:

Slovakia, Czech Republic, Austria,
Germany, France, Switzerland, Slovenia,
Italy

142

Via Belarus:
Yamal-Europe (Torzhok-Kondratki-Frankfurt/Oder)

33

Poland, Germany, the Netherlands,
Belgium, UK

Kobrin-Brest

5

Poland

Total via Belarus:

38

St. Petersburg-Finland - 2 lines

6

Finland

Blue Stream (design capacity)

16

Turkey (possible to Greece, Macedonia)

Nord Stream (design capacity)

55

Germany, France, Czech and others

TOTAL EXISTING EXPORT CAPACITY:

257

New Projects (Final Investment Decision Stage):
South Stream

63

Bulgaria, Serbia, Greece, Italy and others

Nord Stream-3 and -4

55

Germany, France, Czech, UK and others

Yamal-Europe-2

15

Poland, Slovakia, Hungary and others

Other New Projects:

Sub-total new capacity:

133

TOTAL PLANNED EXPORT CAPACITY:

390

Guaranteed contracted exports for 2020-2025

158

Source: East European Gas Analysis
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Figure A. Location Shale Gas Prospects in Eastern Europe

Source: Advanced Resources International, Inc., 2011. World Shale Gas
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